
����� ������	 � 
���
�����	 ����� 

 

, Q�WKH�6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV�
 

JOSE ANTONI O L OPEZ, 
Peti tioner , 

v. 

ALBERTO R. GONZALES, Attorney General of the United States, 
Respondent. 

 

REYMUNDO TOL EDO-FL ORES, 
Peti tioner , 

v. 

UNITED STATES OF AMERICA, 
Respondent. 

 ��������� ����������������� ����� �������!��" ��#$�$� ����%&� ���������'����#$���!���
��(�(���� )��$��������"$��� � *�" ��"��$��%���� ����"+��� ����#�� ���

 ,'-$. /$010 2!-13'4&. 5$. 5 67-$. 38/
98:$;�<�3=. 4&4�. >8-�389'?@<8/�0�/�9!;�/BA$-$2�C /'5 ?�D
384�/'-$. 5�389E5$. F�. G�G�. ,�/�- ?$. /';�6798. 289!D

384&/'-$. 5�389=. 4&4�. >!-�3�? . 289=G�38H+: /'-�;73!;�;�275$. 3'? . 289!D
. 4�4&. >!-�3'98?@G�/'>$38G+- /';�2'6�-�5 /I5$/�9'? /'-�D

9'3'? . 2!9�38G�3!;�;�2!5$. 3'? . 2!9=280@5�-$. 4&. 9'3'G&<8/�0�/�9!;�/
G�38H+: /'-�;�D 3898<=9'3�?$. 289'38G�G�/'>$38G�38. <J3'9!<

<8/�0�/�9!<8/'-+3!;�;�2!5$. 3'? . 2!9E;�6!A�A�27- ? . 97>IA�/$? . ?$. 2!98/'-$;

 

STEVEN R. SHAPI RO 
L UCAS GUTTENTAG 
CECI L L I A D. WANG 
AMERI CAN CI VI L  L I BERTI ES UNI ON 

FOUNDATI ON 
125 Broad St reet , 18th F loor  
New York, NY  10004 
(212) 549-2500 
 

CHRI STOPHER J. MEADE  
    Counsel  of Record 
NORA FREEMAN ENGSTROM 
WI L MER CUTL ER PI CKERI NG 
    HAL E AND DORR L L P 
399 Park Avenue 
New York, NY  10022 
(212) 230-8800 
 

MARI ANNE C. YANG 
MANUEL  D. VARGAS 
BENI TA JAI N 
NYSDA I MMIGRANT DEFENSE PROJECT 
25 Chapel St reet , Suite 703 
Brooklyn, NY  11201 
(718) 858-9658 ext . 206 

 
 

 



 

 

?�38,�G�/B280@5$2!9'? /�9'?$;

Page 

TABL E OF AUTHORI TI ES................................................... iii 

I NTEREST OF AMI CI ............................................................. 1 

BACKGROUND.......................................................................... 3 

SUMMARY OF ARGUMENT ................................................. 5 

ARGUMENT ............................................................................... 6 

I . “DRUG TRAFFI CKI NG CRI ME”  I S A SUBSET OF 

“ I L L I CI T TRAFFI CKI NG” ..................................................... 6 

A. Enumerated I tems Or Definit ions That 
Follow The Word “ I ncluding”  Are Par t  Of 
A L arger  Preceding Group......................................... 7 

B. The Government ’s I nterpretat ion Fails To 
Give Meaning To Either The Term “ I llicit  
Trafficking”  Or  “ I ncluding” ........................................ 8 

I I . “ I L L I CI T TRAFFI CKI NG”  MEANS COMMERCI AL  

ACTI VI TY I NVOL VI NG THE TRADE , EX-
CHANGE , DI STRI BUTI ON FOR REMUNERA-

TI ON , OR SAL E OF GOODS, AND DOES NOT I N-

CL UDE SI MPL E POSSESSI ON OFFENSES ........................ 11 

A. Dict ionary Definit ions And Consistent  
Case L aw Demonst rate That  “Trafficking” 
Requires Commercial Act ivity ................................ 12 

B. “ I llicit  Trafficking I n Firearms”  For  Pur-
poses Of § 1101(a)(43)(C) Requires A Traf-
ficking E lement .......................................................... 14 

C. Other  Statutes Confirm That  The Term 
“ I llicit  Trafficking”  Requires A Commer-
cial Element ................................................................ 15 



ii 

?�38,�G�/B280@5$2!9'? /�9'?$;�KL5$M�N�O P N�Q�R S

Page 

 

1. Tit le 21 U.S.C. § 862—Enacted When 
The Term “Aggravated Felony”  Was 
Coined And When § 924(c)(2) Was 
Amended—Dist inguishes Between 
“Trafficking”  And “Possession” ....................... 16 

2. Congress Repeatedly Uses “Traffick-
ing”  I n I ts Commonsense Way......................... 17 

D. By The Time Congress Amended 8 U.S.C. 
§ 1101 To I nclude The Term “ I llicit  Traf-
ficking,”  The BI A Had L ong Held That 
Possession Does Not  Const itute “ I llicit  
Trafficking” ................................................................. 18 

I I I . A  “DRUG TRAFFI CKI NG CRI ME”  AS DEFI NED 

BY 18 U.S.C. § 924(c)(2) REFERS TO ONL Y 

FEDERAL TRAFFI CKI NG OFFENSES .............................. 21 

A. Sect ion 924(c)(2)’s Plain L anguage And 
Broader  Statutory Context  Make Clear 
That  The Term “Drug Trafficking Cr ime” 
Refers To Only Federal Offenses............................ 21 

B. The Statutory Evolut ion Of § 924(c) And 
The Aggravated Felony Definit ion Con-
firm That  § 924(c) Refers To Only Federal 
Offenses....................................................................... 25 

1. The 1988 “Clar ificat ion” To The Defi-
nit ion Of “Drug Trafficking Cr ime” ................. 25 

2. The 1990 Expansion To The Definit ion 
Of “Aggravated Felony” ................................... 26 

CONCL USI ON.......................................................................... 28 



iii 

 

?�38,�G�/B280&3'68?$T82!-$. ? . /';

5�3!;�/';

Page(s) 

A lmendarez-Torres v. Uni ted States, 523 U.S. 224 
(1998).................................................................................... 16 

Asgrow Seed Co. v. Winterboer , 513 U.S. 179 (1995) ............ 11 
Atlantic Cleaners & Dyers, I nc. v. Uni ted States, 

286 U.S. 427 (1932)............................................................. 17 
Barnhar t v. Sigmon Coal  Co., 534 U.S. 438 (2002)............... 24 
Bates v. Uni ted States, 522 U.S. 23 (1997) ............................. 10 
Cazarez-Gutier rez v. Ashcroft, 382 F.3d 905 (9th 

Cir . 2004) ............................................................................. 25 
Central  Bank of Denver  v. F i rst I nterstate Bank of 

Denver , 511 U.S. 164 (1994) .............................................. 24 
Chickasaw Nation v. Uni ted States, 534 U.S. 84 

(2001)................................................................................ 8, 28 
Colautti  v. Frankl in, 439 U.S. 379 (1979) ................................ 9 
Commissioner  of I nternal  Revenue v. Keystone 

Consol idated I ndustr ies, I nc., 508 U.S. 152 
(1993).................................................................................... 18 

Communi ty for  Creative Non-Violence v. Reid, 
490 U.S. 730 (1989)............................................................. 13 

Davis v. Michigan Depar tment of Treasury, 489 
U.S. 803 (1989).................................................................... 21 

Dolan v. Uni ted States Postal  Service, 126 S. Ct . 
1252 (2006)........................................................................... 28 

Duncan v. Walker , 533 U.S. 167 (2001) .............................. 9, 24 
Estate of Cowart v. N icklos Dr i l l ing Co., 505 U.S. 

469 (1992)............................................................................. 17 
FDI C v. Meyer , 510 U.S. 471 (1994).................................. 11, 12 
Federal  Land Bank of St. Paul  v. Bismark Lumber 

Co., 314 U.S. 95 (1941) ......................................................... 7 
Gerbier  v. Holmes, 280 F.3d 297 (3d Cir . 2002) ..................... 25 
Gonzales-Gomez v. Achim, 372 F. Supp. 2d 1062 

(N.D. I ll. 2005), aff’d, 441 F.3d 532 (7th Cir . 
2006)..................................................................................... 20 

Gonzales-Gomez v. Achim, 441 F.3d 532 (7th Cir . 
2006)..................................................................... 4, 20, 21, 25 



iv 

?�38,$G�/J280&3'68? T!2!-$. ?$. /';�KL5 M�N�O P N�Q�R�S

Page(s) 

 

Helver ing v. Morgan’s I nc., 293 U.S. 121 (1934) ............... 7, 10 
Hibbs v. Winn, 542 U.S. 88 (2004) ............................................. 9 
Hoong v. I NS, No. 95-70197, 1996 WL  297621 (9th 

Cir . June 3, 1996)................................................................ 15 
I n the Matter  of B----, 5 I . &  N. Dec. 479 (BI A 1953)............ 19 
I n the Matter  of L----, 5 I . &  N. Dec. 169 (BI A 1953)............ 19 
Kuhal i  v. Reno, 266 F.3d 93 (2d Cir . 2001) ............................ 14 
Leocal  v. Ashcroft, 543 U.S. 1 (2004)........................... 17, 23, 24 
Lopez v. Gonzales, 417 F.3d 934 (8th Cir . 2005) .................. 1, 4 
Lor i l lard v. Pons, 434 U.S. 575 (1978).................................... 18 
Matter  of Barrett, 20 I . & N. Dec. 171 (BI A 1990) ................ 27 
Matter  of Davis, 20 I . &  N. Dec. 536 (BI A  

1992)............................................................. 10, 13, 14, 20, 21 
Overstreet v. North Shore Corp., 318 U.S. 125 (1943)........... 15 
People v. Dunford, 100 N.E. 433 (N.Y. 1912) ........................ 13 
People v. Horan, 127 N.E. 673 (I ll. 1920) ............................... 13 
Perr in v. Uni ted States, 444 U.S. 37 (1979) ........................... 11 
Phelps Dodge Corp. v. NLRB, 313 U.S. 177 (1941)............... 10 
Pioneer  I nvestment Services Co. v. Brunswick As-

sociates Ltd. Partnership, 507 U.S. 380 (1993) .............. 11 
Por ter  v. Nussle, 543 U.S. 516 (2002)...................................... 16 
Ratzlaf v. Uni ted States, 510 U.S. 135 (1994) ........................ 14 
Reno v. Koray, 515 U.S. 50 (1995)..................................... 15, 22 
Russel lo v. Uni ted States, 464 U.S. 16 (1983)........................ 24 
S.D. Warren Co. v. Maine Board of Envi ronmental  

Protection, 126 S. Ct. 1843 (2006) ................ 7, 9, 10, 11, 12 
Senior  v. Ratterman, 11 N.E. 321 (Ohio 1887) ...................... 13 
Smi th v. Uni ted States, 508 U.S. 223 (1993) .......................... 11 
Sorenson v. Secretary of the Treasury, 475 U.S. 851 

(1986).................................................................................... 17 
Standard Oi l  Co. of New Jersey v. Uni ted States, 

221 U.S. 1 (1911)................................................................. 13 
State v. Ezel l , 468 S.E.2d 679 (S.C. Ct . App. 1996) ............... 13 
Steele v. Blackman, 236 F.3d 130 (3d Cir . 2001) ................... 20 
Sul l ivan v. Stroop, 496 U.S. 478 (1990) .................................. 17 



v 

?�38,$G�/J280&3'68? T!2!-$. ?$. /';�KL5 M�N�O P N�Q�R�S

Page(s) 

 

Uni ted States v. Br iones-Mata, 116 F.3d 308 (8th 
Cir . 1997) ............................................................................... 4 

Uni ted States v. Cabrera-Sosa, 81 F.3d 998 (10th 
Cir . 1996) ............................................................................... 4 

Uni ted States v. Hinojosa-Lopez, 130 F.3d 691 (5th 
Cir . 1997) ............................................................................... 4 

Uni ted States v. I bar ra-Gal indo, 206 F.3d 1337 (9th 
Cir . 2000) ............................................................................... 4 

Uni ted States v. L indquist, 421 F.3d 752 (8th Cir . 
2005)..................................................................................... 14 

Uni ted States v. Mor ton, 467 U.S. 822 (1984) ........................ 22 
Uni ted States v. New York Telephone Co., 434 U.S. 

159 (1977)............................................................................. 10 
Uni ted States v. Palacios-Suarez, 418 F.3d 692 (6th 

Cir . 2005) ............................................................................... 4 
Uni ted States v. Pornes-Garcia, 171 F.3d 142 (2d 

Cir . 1999) ............................................................................... 4 
Uni ted States v. Restrepo-Agui lar , 74 F.3d 361 (1st  

Cir . 1996) ............................................................................... 4 
Uni ted States v. Robles-Rodr iguez, 281 F.3d 900 

(9th Cir . 2002) ....................................................................... 4 
Uni ted States v. Sanchez-Vi l lalobos, 412 F.3d 572 

(5th Cir . 2005), cer t. denied, 126 S. Ct . 1142 
(2006)...................................................................................... 4 

Uni ted States v. Simon, 168 F.3d 1271 (11th Cir . 
1999)....................................................................................... 4 

Uni ted States v. Toledo-Flores, 149 Fed. Appx. 241 
(5th Cir . 2005) ................................................................... 1, 4 

Uni ted States v. Wi lson, 316 F.3d 506 (4th Cir . 
2003)....................................................................................... 4 

Urena-Ramirez v. Ashcroft, 341 F.3d 51 (1st  Cir . 
2003)..................................................................................... 13 

Vi rginia v. Black, 538 U.S. 343 (2003).................................... 20 
Young v. Uni ted States, 315 U.S. 257 (1942)...................... 8, 28 



vi 

?�38,$G�/J280&3'68? T!2!-$. ?$. /';�KL5 M�N�O P N�Q�R�S

Page(s) 

 

U�V�W�V�X'V�Y�U
 

8 U.S.C. § 1101....................................................................passim 
8 U.S.C. § 1158.............................................................................. 5 
8 U.S.C. § 1182........................................................................ 5, 19 
8 U.S.C. § 1182 (1952)................................................................ 19 
8 U.S.C. § 1182 (1956)................................................................ 19 
8 U.S.C. § 1227.......................................................................... 5, 9 
8 U.S.C. § 1229.............................................................................. 5 
8 U.S.C. § 1326.............................................................................. 5 
8 U.S.C. § 1427.............................................................................. 5 
18 U.S.C. § 924....................................................................passim 
18 U.S.C. § 1028.......................................................................... 17 
18 U.S.C. § 2320.......................................................................... 17 
18 U.S.C. § 3559.................................................................... 10, 12 
18 U.S.C. § 3583.......................................................................... 20 
21 U.S.C. §§ 801 et seq. ............................................................... 4 
21 U.S.C. § 802.............................................................................. 4 
21 U.S.C. § 844............................................................................ 28 
21 U.S.C. § 862...................................................................... 16, 26 
29 U.S.C. § 152............................................................................ 18 
29 U.S.C. § 652............................................................................ 18 
29 U.S.C. § 1002.......................................................................... 18 
Narcot ic Control Act  of 1956, Pub. L . No. 84-728,  

70 Stat . 567.......................................................................... 19 
Ant i-Drug Abuse Act  of 1988, Pub. L . No. 100-690, 

102 Stat . 4181.................................................... 16, 24, 25, 26 
Pub. L . No. 101-647, 104 Stat . 4827 (1990) ............................. 16 
I mmigrat ion Act  of 1990, Pub. L . No. 101-649, 104 

Stat . 4978 (as cor rected by Miscellaneous and 
Technical I mmigrat ion and Naturalizat ion 
Amendments of 1991, Pub. L . No. 102-232, 105 
Stat . 1733) ........................................................................... 27 

Z�Y�[�\ U Z�W�V�\ ]�Y@^7W�V�Y _ \ W$Z�U

H.R. Rep. No. 101-681 (1990) ................................................... 26 
134 Cong. Rec. S17301 (1988)................................................... 25 



vii 

?�38,$G�/J280&3'68? T!2!-$. ?$. /';�KL5 M�N�O P N�Q�R�S

Page(s) 

 

`'V�a'Y _+W�X'V�a'`'_ \ V�\ Y�U

2B N. Singer , Suther land on Statutory Construc-
tion § 53.03 (6th ed. 2000).................................................. 15 

United States Sentencing Guidelines (Nov. 2005) .................. 5 
Black’s Law Dictionary (8th ed. 2004) ............................... 7, 12 
Webster ’s New I nternational  Dictionary (2d ed. 

1959)........................................................................... 7, 12, 14 
The American Her i tage Col lege Dictionary (3d ed. 

2000)................................................................................. 7, 12 
The Oxford Engl ish Dictionary (2d ed. 1989) ......................... 7 
 



 

 

The quest ion in this case is whether  a state convict ion 
for  simple possession of a controlled substance qualifies as 
an “aggravated felony”  within the meaning of the I mmigra-
t ion and Nat ionality Act .  The cour ts of appeals have mis-
const rued and disregarded the cr it ical statutory terms of 8 
U.S.C. § 1101(a)(43)(B) and, as a result , have reached differ-
ent  conclusions on this quest ion.  Amici respect fully submit  
the instant  br ief to demonst rate that  the statute, proper ly 
understood based on its plain language, does not  encompass 
simple drug possession offenses.  Accordingly, the judg-
ments below in Lopez v. Gonzales, 417 F.3d 934 (8th Cir . 
2005), and Uni ted States v. Toledo-Flores, 149 Fed. Appx. 
241 (5th Cir . 2005), should be reversed. 

. 98? /'-$/�;�?@280&384&. 5$. 1

The NYSDA I mmigrant  Defense Project  (“ I DP”) is a 
not -for -profit  legal resource and t raining center  dedicated to 
advancing the legal r ights of immigrants.  A  nat ional expert  
on the intersect ion of cr iminal and immigrat ion law, I DP 
t rains and advises both cr iminal just ice and immigrant  advo-
cates on issues that  involve the immigrat ion consequences of 
cr iminal convict ions.  I DP seeks to improve the quality of 
just ice for  non-cit izens accused of cr iminal conduct  and 
therefore has a keen interest  in the fair  and just  administ ra-
t ion of the nat ion’s immigrat ion laws. 

The American Civil L iber t ies Union (“ACL U”) is a 
nonprofit , nonpar t isan organizat ion with more than 500,000 
members dedicated to the pr inciples of liber ty and equality 
embodied in the Const itut ion and this Nat ion’s civil r ights 
laws.  The I mmigrants’ Rights Project  (“ I RP”) of the ACL U 
conducts a nat ionwide program of lit igat ion and advocacy to 

                                                      
1 Pursuant  to Rule 37.3(a), let ters of consent  to the filing of this br ief 

are being lodged with the Clerk of the Court .  No counsel for  a par ty au-
thored this br ief in whole or  in par t , and no person, other  than amici, their  
members, or  their  counsel made a monetary cont r ibut ion to the prepara-
t ion or  submission of this br ief. 
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enforce and protect  the const itut ional and civil r ights of non-
cit izens.   

Founded in 1946, the American I mmigrat ion L awyers 
Associat ion (“AI L A”) is a nat ional nonprofit  associat ion of 
over  9,500 at torneys and law professors who pract ice and 
teach in the field of immigrat ion and nat ionality law.  A I L A 
works to promote just ice, advocate for  fair  and reasonable 
immigrat ion law and policy, and advance the quality of im-
migrat ion and nat ionality law and pract ice in the United 
States.  AI L A member at torneys represent  tens of thou-
sands of immigrant  families and regular ly appear  before fed-
eral cour ts throughout  the United States.   

The I mmigrant  L egal Resource Center (“ I L RC”) is a 
nat ional clear inghouse that  provides technical assistance, 
t raining, and publicat ions to low-income immigrants and 
their  advocates to advance immigrant  r ights.  Among its 
other  areas of exper t ise, the I L RC is a leading author ity on 
the intersect ion between immigrat ion and cr iminal law.  The 
I L RC provides daily assistance to cr iminal and immigrat ion 
defense counsel on issues relat ing to cit izenship, immigrat ion 
status, and the immigrat ion consequences of cr iminal convic-
t ions. 

Founded in 1958, the Nat ional Associat ion of Cr iminal 
Defense L awyers (“NACDL ”) is a nonprofit  corporat ion 
with more than 13,000 affiliate members in 50 states, includ-
ing pr ivate cr iminal defense at torneys, public defenders, and 
law professors.  NACDL  is dedicated to promot ing cr iminal 
law research, encouraging integr ity, independence, and ex-
per t ise among cr iminal defense counsel, and advancing the 
proper  and efficient  administ rat ion of just ice.  The American 
Bar  Associat ion recognizes NACDL  as an affiliate organiza-
t ion and awards it  full representat ion in its House of Dele-
gates.   

The Nat ional L egal Aid and Defender  Associat ion 
(“NL ADA”) is a nonprofit  corporat ion dedicated to support -
ing indigent  defender  services and providing civil legal assis-
tance.  NL ADA has approximately 680 program members, 
represent ing 12,000 lawyers, as well as approximately 1,000 
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individual members.  NL ADA is a leading voice in public 
policy debates on equal just ice issues, and it  is the oldest  and 
largest  nat ional nonprofit  membership associat ion that  de-
votes its resources exclusively to serving the equal just ice 
community. 

, 3!5�b�>8-$2'6798<
c�d e�d f d g h i+j'h e�k@l m7g h n

Tit le 8 U.S.C. § 1101(a)(43)(B) defines when a non-
cit izen may be deemed an aggravated felon.  The provision 
provides in relevant  part  that  the term “aggravated felony” 
means:   

illicit  t rafficking in a cont rolled substance (as de-
fined in sect ion 802 of Tit le 21), including a drug 
t rafficking cr ime (as defined in sect ion 924(c) of Ti-
t le 18). . . . The term applies to an offense descr ibed 
in this paragraph whether  in violat ion of Federal or  
State law . . . .   

I n other  words, those who are convicted of “ illicit  t raffick-
ing”  “ including”  a “drug t rafficking cr ime”  are subject  to 
t reatment as aggravated felons.  

I n proper ly interpret ing this provision, three terms 
must  be understood and given effect :  “ illicit  t rafficking,”  
“ including,”  and “drug t rafficking cr ime.”   The first  relevant 
term, “ illicit  t rafficking,”  is not  statutor ily defined.  The sec-
ond relevant  term, “ including,”  is also not  defined.  The final 
relevant  term, “drug t rafficking cr ime,”  is defined by cross 
reference to 18 U.S.C. § 924(c)(2), which in turn provides:  
“any felony punishable under  the Cont rolled Substances Act  
(21 U.S.C. 801 et  seq.), the Cont rolled Substances I mport  
and Expor t  Act  (21 U.S.C. 951 et  seq.), or  the Mar it ime 
Drug L aw Enforcement  Act  (46 U.S.C. App. 1901 et  seq.).”  

V ir tually all of the cour ts that  have considered the stat -
ute’s scope have focused on the last  term of the statute, 
namely, whether  a par t icular  cr ime purpor tedly qualifies as 
“a drug t rafficking cr ime (as defined in sect ion 924(c) of Tit le 
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18).” 2  These cour ts have essent ially disregarded the rest  of 
the statutory terms and have instead “ ‘navigate[d] a rather  
confusing maze of statutory cross-references,”  Uni ted States 
v. Palacios-Suarez, 418 F.3d 692, 695 (6th Cir . 2005) (quot ing 
Uni ted States v. Robles-Rodr iguez, 281 F.3d 900, 903 (9th 
Cir . 2002)), t racing 8 U.S.C. § 1101(a)(43)(B) to 18 U.S.C. 
§ 924(c)’s definit ion of “drug t rafficking cr ime” ; then to the 
Cont rolled Substances Act  (21 U.S.C. § 801 et  seq.); and of-
ten then to the “ felony” definit ion of 21 U.S.C. § 802(13).   

By following this path, the cour ts of appeals have en-
countered star t ling ambiguity, have adopted inconsistent  
interpretat ions of the same statutory language, and, in many 
circuits, have reached the somewhat  jarr ing conclusion that  
a state-law simple possession offense can be a “drug traf-
ficking cr ime,”  and, therefore, an aggravated felony.  See, 
e.g., Uni ted States v. Sanchez-Vi l lalobos, 412 F.3d 572 (5th 
Cir . 2005), cer t. denied, 126 S. Ct . 1142 (2006) (concluding 
that  a state-law misdemeanor  convict ion for  possession of 
codeine, which resulted in sentence of sixty days, was a 
“drug t rafficking cr ime” and therefore an aggravated fel-
ony).   
o�p l8q8l d r d r g s l h t

Pet it ioners L opez and Toledo-Flores were convicted of 
possessing cont rolled substances in violat ion of state law.  
Specifically, Pet it ioner  L opez was convicted under  the law of 
South Dakota for  aiding and abet t ing the possession of a 

                                                      
2 See, e.g., Lopez, 417 F.3d at  937; Toledo-Flores, 149 Fed. Appx. at  

242; see also Uni ted States v. Restrepo-Agui lar , 74 F.3d 361, 364-366 (1st  
Cir . 1996); Uni ted States v. Pornes-Garcia, 171 F.3d 142, 145-146 (2d Cir . 
1999); Uni ted States v. Wi lson, 316 F.3d 506, 512-513 (4th Cir . 2003); 
Uni ted States v. Hinojosa-Lopez, 130 F.3d 691, 693-694 (5th Cir . 1997); 
Uni ted States v. Palacios-Suarez, 418 F.3d 692, 695-700 (6th Cir . 2005); 
Gonzales-Gomez v. Achim, 441 F.3d 532, 533-534 (7th Cir . 2006); Uni ted 
States v. Br iones-Mata, 116 F.3d 308, 309 (8th Cir . 1997); Uni ted States v. 
I barra-Gal indo, 206 F.3d 1337, 1339-1341 (9th Cir . 2000); Uni ted States v. 
Cabrera-Sosa, 81 F.3d 998, 1000 (10th Cir . 1996); Uni ted States v. Simon, 
168 F.3d 1271, 1272 (11th Cir . 1999). 
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cont rolled substance (cocaine), and Pet it ioner  Toledo-Flores 
was convicted under  the law of Texas for  simple possession 
of a mere 0.16 grams of cocaine.  A lthough neither  convict ion 
included any element  of t rafficking or  dist r ibut ion, the 
cour ts below determined that  each of these state-law pos-
session offenses was a “drug trafficking crime” and, there-
fore, an “aggravated felony” under 8 U.S.C. § 1101(a)(43)(B). 

The determination that a non-citizen is an aggravated 
felon has serious consequences in both the criminal and im-
migration contexts.  In the criminal sentencing context, the 
determination that a non-citizen is an aggravated felon in-
creases the statutory maximum sentence for illegal reentry 
from two years to twenty years.  8 U.S.C. § 1326(a) & (b)(2); 
USSG § 2L1.2(b)(1)(C); see also Almendarez-Torres v. 
Uni ted States, 523 U.S. 224, 226 (1998).  And, in the immi-
gration context, while non-citizens are rendered deportable 
for virtually all possession crimes involving controlled sub-
stances, 8 U.S.C. § 1227(a)(2)(B), serious additional conse-
quences flow if a non-citizen is denominated an aggravated 
felon.  See, e.g., 8 U.S.C. § 1229b(a) (forbidding the Attorney 
General from granting cancellation of removal if the appli-
cant has been convicted of an aggravated felony); 8 U.S.C. 
§ 1158(b)(2)(B)(i) (barring asylum for aggravated felons, 
even with a well-founded fear of persecution in their coun-
tries of removal); 8 U.S.C. § 1182(a)(9)(A)(i) (barring an ag-
gravated felon from reentering the United States); 8 U.S.C. 
§§ 1101(f)(8) & 1427(a)(3) (permanently barring aggravated 
felons from obtaining United States citizenship). 

;�6!4&4�3!- :@280&3!-$>'6!4�/�98?

Title 8 U.S.C. § 1101(a)(43)(B)—which renders “illicit 
trafficking in a controlled substance . . . including a drug 
trafficking crime” an aggravated felony—does not encom-
pass state-law simple possession offenses.  In construing 
§ 1101(a)(43)(B), three separate terms must be understood 
and given effect:  “illicit trafficking,” “including,” and “drug 
trafficking crime.” 
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First , Congress’s use of the word “ including”  demon-
st rates that  the init ial term, “ illicit  t rafficking,”  sets for th 
the broader  category, and that  the later  term, “drug t raffick-
ing,”  is a subset of this broader  term.  Based on the text ’s 
plain meaning and the presumpt ion against  render ing statu-
tory provisions super fluous, “ illicit  t rafficking”  defines 
the outer  bounds of conduct  that  is swept  within 
§ 1101(a)(43)(B), and “drug t rafficking”  is a component of 
that  larger preceding class.  See infra Part  I .   

Second, the plain meaning of the broader  term, “ illicit  
t rafficking,”  is clear:  According to dict ionary definit ions, 
decades of consistent  case law, and Congress’s own use and 
definit ion of the term, “ illicit  t rafficking”  only covers act ions 
connected to commercial act ivity (the t rade, exchange, dis-
t r ibut ion for  remunerat ion, or  sale of drugs).  I mpor tant ly, 
the plain meaning of “ illicit  t rafficking”  in a cont rolled sub-
stance does not include simple possession.  See infra Par t  I I . 

F inally, the third term, “drug t rafficking cr ime,”  is a 
component  of the broader  term “ illicit  t rafficking.”   While 
the more expansive term, “ illicit  t rafficking,”  explicit ly cov-
ers both state and federal t rafficking offenses, “a drug 
t rafficking cr ime”  only encompasses federal  t rafficking 
offenses.  I n other  words, “ illicit  t rafficking”  descr ibes the 
broader  category of state and federal t rafficking offenses; a 
“drug t rafficking cr ime” (as defined in 18 U.S.C. § 924(c)(2)), 
descr ibes the federal  subset of t rafficking offenses included 
in that  broader  category.  See infra Part  I I I . 

3!-�>�6!4&/�9'?
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Tit le 8 U.S.C. § 1101(a)(43)(B) renders an immigrant  an 
aggravated felon if he has been convicted of “ illicit  t raffick-
ing in a cont rolled substance . . . including a drug t rafficking 
cr ime (as defined in sect ion 924(c) of Tit le 18)”  (emphasis 
added).  Because the clause “drug t rafficking cr ime”  fol lows 
the word “ including,”  “ illicit  t rafficking” defines a general 
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class of offenses, and “drug t rafficking cr ime”  is a subset of 
that  larger preceding group. 

These two terms fit  together  in a natural way:  The 
broader  term “ illicit  t rafficking”  encompasses both state and 
federal  trafficking offenses, and “drug t rafficking cr ime,”  the 
narrower  term in § 1101(a)(43)(B), only refers to the federal  
subset  of this class.  State-law possession offenses are there-
fore excluded from § 1101(a)(43)(B).   

3!u�/$N�Q��+R � � O R�S�. O R �+��28�L<8R � P N�P O P M�N��L? ��� OI0�M�� � M��
?���R@H1M�� S=v . N�� � Q�S�P N����!3'� R@A�� � O�2'�!3�G�� � ��R ��A�� R �
��R�S�P N���>'� M�Q��

The word “ including”  has a firmly established meaning.  
Black’s L aw Dict ionary 777 (8th ed. 2004) defines the word 
“ include” to mean:  “To contain as a par t  of something.”
Webster ’s New I nternat ional Dict ionary 1258 (2d ed. 1959) 
defines “ include”  as:  “To comprehend or  compr ise, as a ge-
nus the species, the whole a part  . . . to contain; embrace.”   
The American Her itage College Dict ionary 687 (3d ed. 2000) 
defines “ include”  to mean:  “ (1) To take in as a par t , an ele-
ment , or  a member .  (2) To contain as a secondary or  subor-
dinate element . [or ] (3) To consider  with or  place into a 
group, class, or  total.”   L ikewise, the Oxford English Dic-
t ionary 801 (2d ed. 1989) states that  the word “ including” 
“par t icular iz[es] a person or  thing included in a group previ-
ously (or  afterwards) ment ioned; = I nclusive of.”

This Cour t  has frequent ly observed that  the word “ in-
cluding”  indicates that  that  which follows is a subset  of the 
larger  preceding class.  See S.D. Warren Co. v. Maine Bd. of 
Envt’l  Protection, 126 S. Ct . 1843, 1847 (2006) (observing 
that  the term “discharge,”  which preceded the word “ includ-
ing,”  must  be “broader”  than the terms following the word 
“ including”); Federal  Land Bank of St. Paul  v. Bismark 
Lumber  Co., 314 U.S. 95, 100 (1941) (“ the term ‘including’ is 
not  one of all-embracing definit ion, but  connotes simply an 
illustrat ive applicat ion of the general pr inciple”); Helver ing 
v. Morgan’s I nc., 293 U.S. 121, 125 n.1 (1934) (“ [T]he verb 
‘includes’ impor ts a general class, some of whose par t icular  
instances are those specified in the definit ion.”); see also 
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Chickasaw Nation v. Uni ted States, 534 U.S. 84, 85 (2001) 
(“To ‘include’ is to ‘contain’ or  ‘comprise as par t  of a 
whole.’ ” ) (quotat ion omit ted). 

Young v. Uni ted States, 315 U.S. 257 (1942), illust rates 
this pr inciple.  I n Young, the Harr ison Ant i-Narcot ic Act  
required “any manufacturer , producer , compounder , or  ven-
dor  (including dispensing physicians)”  who administered 
narcot ics to keep adequate records.  I d. at  258.  Pet it ioner , a 
pract icing physician, kept  no records and was therefore con-
victed of dispensing narcot ics in violat ion of the statute.  
This Court  reversed pet it ioner ’s convict ion.  The Cour t  
stated that , in order  to come within the Act ’s ambit , “ the 
physician must  be one who manufacturers, produces, com-
pounds, or  vends, or  possibly only one who vends.”   I d. at  
259.  Even though the clause “dispensing physicians,”  if read 
in isolat ion, might  cover  pet it ioner , the word “ including”  
demonst rated that  “dispensing physicians”  was  a subset  of 
the preceding terms; and because pet it ioner  did not  fall 
within any of the preceding categor ies (i .e., he was not  a 
manufacturer , vendor , or  the like), he could not  be “a ‘dis-
pensing physician’ within the meaning” of the Act .  See id. at  
261. 

I n sum, under  the plain meaning of the term “ including,”  
as well as under  this Cour t ’s precedent , the term “ illicit  t raf-
ficking”  defines a general class of offenses.  A  “drug t raffick-
ing cr ime”  descr ibes a par t icular  and more narrow class of 
offenses contained within the broader  “ illicit  t rafficking” 
category. 

,'u�?���R�>'M���R � N��&R N�O � �=. N�O R � ��� R O � O P M�N�0 � P � �I? M�>'P ��R
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I n its effor t  to interpret  8 U.S.C. § 1101(a)(43)(B) to en-
compass simple possession offenses, the Government ignores 
the word “ including”  and, in effect , renders the term “ illicit  
t rafficking” a nullity. 

Under  the Government ’s reading, a “drug t rafficking 
cr ime”  not  only encompasses state and federal cr imes that  
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have a t rafficking component—it  also covers a broad range 
of state-law simple possession offenses.  The Government ’s 
sweeping definit ion essent ially depr ives the term “ illicit  
t rafficking”  of any meaning and, therefore, is inconsistent  
with an “elementary canon of construct ion,”  the rule against  
super fluit ies.  Hibbs v. Winn, 542 U.S. 88, 101 (2004); Dun-
can v. Walker , 533 U.S. 167, 174 (2001); Colautti  v. Frank-
l in, 439 U.S. 379, 392 (1979); see, e.g., S.D. Warren Co., 126 S. 
Ct . at  1847; see also infra Sect ion I I I .B.2 (detailing Con-
gress’s addit ion of the term “ illicit  t rafficking”).3 

The Government may contend that  “ illicit  t rafficking” 
and a “drug t rafficking cr ime” should be understood to be 
synonymous.  As an init ial mat ter , such a reading would 
again render  the term “ illicit  t rafficking”  a nullity.  See Co-
lautti , 439 U.S. at  392.  I n addit ion, such a reading would vio-
late the plain language of the statute.  Tit le 8 U.S.C. § 1101 
uses both the words “means”  and “ includes” or  “ including” ;4 
                                                      

3 I n addit ion, the Government ’s expansive definit ion of the term 
“drug t rafficking cr ime” makes the “controlled substance”  category for  
deportability of aliens vir tually meaningless.  Tit le 8 U.S.C. 
§ 1227(a)(2)(A)(iii) renders non-cit izens denominated aggravated felons 
deportable, while § 1227(a)(2)(B) renders a non-cit izen “convicted of a vio-
lat ion of (or  a conspiracy or  at tempt  to violate) any law . . . relat ing to a 
controlled substance . . . other  than a single offense involving possession 
for  one’s own use of 30 grams or  less of mar ijuana”  deportable.  Under the 
Government ’s reading of § 1101(a)(43)(B), vir tually every controlled sub-
stance offense const itutes an aggravated felony.  As such, vir tually all 
controlled substances offenders are rendered deportable pursuant  to 
§ 1227(a)(2)(A)(iii) rather  than the more natural § 1227(a)(2)(B), with the 
result  that  § 1227(a)(2)(B) is largely divested of independent  effect .  L ike-
wise, the Government ’s interpretat ion leads to the nonsensical result  that  
a person convicted under state law of possessing 30 grams or  less of 
mar ijuana could be considered an aggravated felon pursuant  to 
§ 1101(a)(43)(B) if state law deems the offense a felony but  not  a controlled 
substances offender pursuant  to § 1227(a)(2)(B), although the former de-
nominat ion entails far  harsher  consequences than the lat ter . 

4 Sect ion 1101 uses the word “mean” or  “means”  at  least  46 t imes.  
See, e.g., § 1101(a)(1), (a)(3), (a)(5), (a)(6), (a)(7), (a)(8), (a)(9), (a)(10), (a)(11), 
(a)(13)(A), (a)(15), (a)(16), (a)(18), (a)(19), (a)(20), (a)(21), (a)(22), (a)(23), 
(a)(26), (a)(27), (a)(29), (a)(30), (a)(31), (a)(33), (a)(34), (a)(37), (a)(38), 
(a)(39), (a)(40), (a)(41), (a)(42), (a)(43), (a)(44)(A), (a)(44)(B), (a)(45), (a)(46), 
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the specific subpar t  at  issue, § 1101(a)(43)(B), however , em-
ploys only the word “ including.”   Because Congress used 
both the words “means”  and “ including”  throughout  the 
statute, it  is clear  that  these verbs are used intent ionally and 
purposefully.  See Bates v. Uni ted States, 522 U.S. 23, 29-30 
(1997).  Congress therefore foreclosed any reading of “ illicit  
t rafficking” and “drug t rafficking cr ime”  that  equates the 
two terms.  See S.D. Warren Co., 126 S. Ct . at  1849; Phelps 
Dodge Corp. v. NLRB, 313 U.S. 177, 189 (1941); see also 
Uni ted States v. New York Tel . Co., 434 U.S. 159, 169 n.15 
(1977); Helver ing, 293 U.S. at  126 n.1.  

A lternat ively, the Government may at tempt  to defend 
the Board of I mmigrat ion Appeals’ established interpreta-
t ion of § 1101(a)(43)(B), which essent ially subst itutes the 
word “or ”  for  the word “ including.”   The Board of I mmigra-
t ion Appeals (“BI A”) has proper ly held that , in order  to con-
st itute “ illicit  t rafficking,”  an immigrant ’s controlled sub-
stance offense must  contain a commonsense t rafficking ele-
ment  and that  a simple possession offense is not  within this 
definit ion.  See, e.g., Matter  of Davis, 20 I . &  N. Dec. 536, 
540-541 (BI A 1992).  I n so holding, however, the BI A has 
er roneously severed § 1101(a)(43)(B) in two, holding that  a 
person can be rendered an aggravated felon if he has been 
convicted of ei ther  “ illicit  t rafficking”  (which requires a 
nexus to t rafficking) or  a “drug t rafficking cr ime” (as defined 
in § 924(c)).  I d. at  543-544.  The BI A has therefore effec-
t ively (and improper ly) subst ituted the word “or ”  for  the 
word “ including.”   

I n shor t , Congress did not  use the word “means,”  “or ,” 
or  any other  connect ing word or  phrase; it  instead chose the 
word “ including.”   As a result , based on the plain language of 

                                                      
(a)(47)(A), (a)(48)(A), (a)(49), (a)(50), (b)(1), (b)(2), (b)(3), (b)(4), (c)(1), (h).  
The word “ including”  or  “ includes”  is used at  least  17 t imes.  See, e.g., 
§ 1101(a)(13)(C)(iv), (a)(14), (a)(15)(E) & (H) & (O)(ii)(I I I ) & (U)(i)(I V) &  
(U)(ii)(V), (a)(17), (a)(28), (a)(36), (a)(43)(B) & (G), (b)(4), (b)(5), (c)(1), 
(c)(2), (f)(8).  (This tally does not  include the several t imes that  the statute 
refers to that  which is included “but  is not  limited to.” )
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the statute, “ illicit  t rafficking” is the broader  term and de-
fines the outer  bound of the statutory definit ion, and “drug 
t rafficking cr ime”  is a narrower  subset  of this broader  cate-
gory. 
. . u�v . � � } ~�} ��? x�{�|�|�} ~���} ��z���4���{�����5$��������x�~�} {���38~���} ��} �� 
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“ I llicit  t rafficking”  is the broader  term, fully encompass-
ing the subset  of “drug t rafficking cr ime[s].”   Because “ illicit  
t rafficking”  is not  defined, the term must  be afforded its  
“ordinary or  natural meaning.”   FDI C v. Meyer , 510 U.S. 
471, 476 (1994); see Asgrow Seed Co. v. Winterboer , 513 U.S. 
179, 187 (1995); Smith v. Uni ted States, 508 U.S. 223, 228 
(1993); Pioneer  I nv. Servs. Co. v. Brunswick Assocs. Ltd. 
P’ship, 507 U.S. 380, 388 (1993); Perr in v. Uni ted States, 444 
U.S. 37, 42 (1979).5   

I n this case, the plain meaning of the term “ illicit  t raf-
ficking”  is clear .  As evidenced by:  (1) dict ionary definit ions; 
(2) over  a century of consistent  case law; (3) interpretat ions 
of “ illicit  t rafficking”  in the related aggravated felony fi re-
arms context ; (4) Congress’s use and definit ion of the term 

                                                      
5 The fact  that  the undefined term, “ illicit  t rafficking,”  is coupled 

with a defined term, “drug t rafficking cr ime,”  in no way relaxes the re-
quirement  that  “ illicit  t rafficking”  be construed pursuant  to its plain 
meaning.  I ndeed, if anything, Congress’s decision to define “drug t raffick-
ing cr ime”  but  not  “ illicit  t rafficking”  heightens the command that  “ illicit  
t rafficking”  be const rued in its ordinary and natural sense.  The recent  
case of S.D. Warren Co. is illust rat ive.  That  case also involved a statutory 
provision containing an undefined term, the word “ includ[ing],”  and statu-
tor ily defined terms.   126 S. Ct . at  1847.  And, as in this case, the unde-
fined term and the defined terms contained the same word (there, the 
word “discharge”).  The Cour t  observed that  “ [t ]he dispute turn[ed] on 
the meaning”  of the undefined term, and in ascer taining the meaning of 
that  term, the Court  looked to the word’s plain meaning:  “since it  is nei-
ther  defined in the statute nor  a term of ar t , we are left  to construe it  ‘in 
accordance with it s ordinary or  natural meaning.’”  I d. (quot ing Meyer, 
510 U.S. at  476).   
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“traffic” or “trafficking” in other statutes; and (5) the BIA’s 
long-held interpretation of the clause “illicit traffic” to ex-
clude those who merely possess illegal drugs—it is clear that 
“illicit trafficking” for purposes of § 1101(a)(43)(B) must in-
volve commercial activity involving the trade, exchange, dis-
tribution for remuneration, or sale of a controlled substance.  
Quite simply, the plain meaning of “illicit trafficking” does 
not include possession offenses, such as those at issue here.6 
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As commonly defined, “trafficking” necessarily involves 
commercial activity:  the trade, exchange, distribution for 
remuneration, or sale of goods.  Black’s Law Dictionary 
1534, for instance, defines “traffic” as “[c]ommerce; trade; 
the sale or exchange of such things as merchandise, bills, and 
money” or “[t]he passing or exchange of goods or commodi-
ties from one person to another for an equivalent in goods or 
money.”  Webster’s New International Dictionary 2685 de-
fines “traffic” as “to engage in commerce; to barter, buy or 
sell goods” or alternatively, “[t]o engage in illicit sale or pur-
chase; to trade in something not properly for sale.”  Like-
wise, the American Heritage College Dictionary 1434 de-
fines “traffic” as “[t]he commercial exchange of goods; 
trade.”  Mere possession does not and cannot constitute 
“trafficking” as the term is commonly defined and under-
stood.  

In keeping with these dictionary definitions, courts 
have, not surprisingly, long interpreted “trafficking” to re-
quire commercial activity.  See Urena-Ramirez v. Ashcroft, 
341 F.3d 51, 57 (1st Cir. 2003) (“Courts define ‘illicit traffick-
ing’ as illegally ‘trading, selling or dealing’ in specified 
goods.”) (citation omitted); State v. Ezel l , 468 S.E.2d 679, 681 

                                                      
6 I ndeed, no cour t  of appeals has held, and the Government  has not  

specifically argued, that  simple possession offenses fall within the plain 
and ordinary meaning of “ illicit  t rafficking.”    
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(S.C. Ct . App. 1996) (“Trafficking imputes the carrying on or 
the engaging in a business.  The word ‘t raffic’ has a popular  
meaning of an exchange or  passing of goods or  commodit ies 
for  other  goods or  money.” ); People v. Horan, 127 N.E. 673, 
674-675 (I ll. 1920) (“The meaning of t raffic in proper ty . . .  
relates to commercial exchange of goods, wares, or  any kind 
of merchandise, whether by bar ter  or  the use of money, bills 
of exchange, or  other  like means.” ); People v. Dunford, 100 
N.E. 433, 434 (N.Y. 1912) (“The word ‘t raffic’ has the popular 
meaning of an exchange, or  a passing, of goods, or  commodi-
t ies, for  an equivalent  in goods, or  money.”); Senior  v. Rat-
terman, 11 N.E. 321, 324 (Ohio 1887) (“The word ‘t raffic’ has 
always had a well-understood meaning in the popular  sense.  
I t  is the passing of goods or commodit ies from one person to 
another  for  an equivalent  in goods or  money, and a t rafficker 
is one who t raffics—a trader ; a merchant .” ); see also Com-
muni ty for  Creative Non-Violence v. Reid, 490 U.S. 730, 739 
(1989) (where an undefined term has “accumulated [a] set-
t led meaning under  . . . the common law, a court  must infer , 
unless the statute otherwise dictates, that  Congress means 
to incorporate the established meaning of these terms”) 
(quotat ion omit ted); Standard Oi l  Co. of N.J. v. Uni ted 
States, 221 U.S. 1, 59 (1911).  Mere possession does not  con-
st itute “ illicit  t rafficking.”  

I ndeed, when the BI A const rued the term “ illicit  t raf-
ficking”  in Matter  of Davis, the BI A held that  “ illicit  t raffick-
ing”  requires commercial act ivity.  Relying on Black’s L aw 
Dict ionary, the BI A explained that , “ [e]ssent ial to the term 
. . . is its business or  merchant  nature, the t rading or  dealing 
of goods.”   20 I . &  N. Dec. at  541.  Consequent ly, the BI A 
held, “ [t ]he offense of simple possession would appear  to be 
one example of a drug-related offense not  amount ing to the 
common definit ion of ‘illicit  t rafficking.’”   I d.   
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Another  subpart  of 8 U.S.C. § 1101 fur ther  establishes 
that  the phrase “ illicit  t rafficking”  for  purposes of 
§ 1101(a)(43)(B) requires commonsense t rafficking.  The 
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term “ illicit  t rafficking”  appears not  only in § 1101(a)(43)(B), 
but  also in the very next  provision, § 1101(a)(43)(C).  Subsec-
t ion (C) renders anyone who has engaged in “ i l l ici t traffick-
ing in firearms or  destruct ive devices . . . or  in explosive ma-
ter ials”  an aggravated felon (emphasis added).  Because “ [a] 
term appear ing in several places in a statutory text  is gen-
erally read the same way each t ime it  appears,”  Ratzlaf v. 
Uni ted States, 510 U.S. 135, 143 (1994), the clause “ illicit  
t rafficking”  should be interpreted in the same way in the 
neighbor ing cont rolled substance and firearm contexts. 

Not  surpr isingly, both the BI A and the cour ts of ap-
peals have rout inely demanded a showing of t rafficking in 
the firearms context  of subpar t  (a)(43)(C).  I n Kuhal i  v. 
Reno, 266 F.3d 93, 98 (2d Cir . 2001), for  instance, the pet i-
t ioner  pled guilty to conspiracy to expor t  firearms and am-
munit ion without  a license.  Before the BI A, the pet it ioner 
argued that  his expor t  offense did not  involve “ t rafficking.”   
The BI A rejected the argument  stat ing that  the “essent ial 
sense of the term [t rafficking] was its business or  merchant 
nature, i .e., t rading, selling or  dealing in goods”  and that  ex-
por t ing firearms without  a license sat isfied this standard.  
I d. at  107.   

The Second Circuit  affirmed, observing that  the 
“Board’s specific reading of the term trafficking comports 
well with the legal and everyday usages of that  term”  and 
that  the unlicensed expor t  of firearms exhibits a business or  
merchant  nature such that  it  const itutes commercial “deal-
ing”  in firearms.  266 F.3d at  108-109 (cit ing Webster ’s New 
Collegiate Dict ionary 1229 (1981)); see also Uni ted States v. 
L indquist, 421 F.3d 752, 755 (8th Cir . 2005) (concluding that , 
for  purposes of USSG § 2K2.1, “an offense falls within the 
ambit  of ‘firearms t rafficking’ when it  involves illegal com-
mercial act ivity involving firearms”). 

Under the Government ’s reading of § 1101(a)(43)(B), the 
term “ t rafficking”  necessar ily encompasses simple “posses-
sion.”   Yet , the same reading of the term in § 1101(a)(43)(C) 
would t ransform simple firearm possession into “ t rafficking” 
in firearms, a posit ion that  the Government  itself has not  
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embraced.  See United States Br ., Kuhal i  v. Reno, No. 00-
2531, avai lable at 2001 WL  34120929, at  *23 (“ I t  is the 
movement  of the firearms in internat ional commerce that  
makes the offense a t rafficking offense within the meaning 
of Sect ion 101(a)(43)(C) of the I NA.”); see also Hoong v. 
I NS, No. 95-70197, 1996 WL  297621, at  *1 n.1 (9th Cir .  
June 3, 1996) (observing that , for  purposes of 8 U.S.C. 
§ 1101(a)(43)(C), “ the mere possession of a weapon does not  
amount  to ‘illicit  t rafficking in firearms’”). 

5�u�2'O ��R �L;�O � O Q�O R���5$M�N�� P � �°? ��� OB?���R�? R � �±v . � � P � P O
?�� � � � P ����P N�����-$R�§ Q�P � R���3E5$M����+R � � P � ��/$� R �+R N�O

Other  provisions of the U.S. Code confirm that  the term 
“ t rafficking”  requires a commercial element .  The terms 
“ t raffic”  and “ t rafficking”  appear  frequent ly in the U.S. 
Code.  When they appear , as one would expect , Congress 
consistent ly defines the terms to refer  to commonsense t raf-
ficking rather  than mere possession.7 

ª u²?�P O � R¦³�ªL67u ;�u 5�u1©�´�µ�³�KE/$N���� O R�S�H+��R N¶?���R
? R � �²v 38��� � � ��� O R�SL0 R � M�N�¥��&H1���J5 M�P N�R�S=3�N�S
H+��R N·©¹¸�³ ®�¬ ��­ ¬ ³�­ºH1���º3'�+R N�S�R�S�K
<'P � O P N�� Q�P � ��R��°,�R O ��R�R N»v ?�� � � � P ����P N����¼3'N�S
v A�M�� � R�� � P M�N��

When Congress defined the term “aggravated felony,”  
it  clear ly understood the difference between simple posses-
sion and t rafficking offenses.  Tit le 21 U.S.C. § 862, which 
denies federal benefits to cont rolled substance offenders, is 
par t icular ly inst ruct ive, as Congress enacted it  contempora-

                                                      
7 See 2B N. Singer , Suther land on Statutory Construction § 53.03, at 

329 (6th ed. 2000) (recognizing that “by transposing the clear intent ex-
pressed in one or several statutes to a statute of doubtful meaning, the 
court . . . is able to give effect to the probable intent of the legislature”); 
see also, e.g., Reno v. Koray, 515 U.S. 50, 58 (1995) (using other statutes’ 
construction of the clause “official detention” to aid interpretation of the 
clause in 18 U.S.C. § 3585(b) and noting that the same term “should bear 
the same meaning” in “related” statutes); Overstreet v. Nor th Shore Corp., 
318 U.S. 125, 131-132 (1943) (using the Federal Employers’ Liability Act 
to aid the interpretation of Fair Labor Standards Act of 1938). 
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neously with the definit ion of “aggravated felony.”   Sect ion 
862 expressly dist inguishes between those convicted of pos-
sessing cont rolled substances and those convicted of traf-
ficking.  Sect ion 862(a)(1), under  the heading “Drug t raffick-
ers,”  states that  “ [a]ny individual who is convicted of any 
Federal or  State offense consist ing of the dist r ibut ion of con-
t rolled substances shall”  be ineligible for  federal benefits for  
up to five years after  convict ion.8  Subpar t  (a)(1) therefore 
equates “ t raffickers”  with those guilty of “dist r ibut ion.”   
Meanwhile, subpart  (b)(1), under  the heading “Drug posses-
sors,”  states that  “ [a]ny individual who is convicted of any 
Federal or  State offense involving the possession of a con-
t rolled substance”  shall be ineligible for  federal benefits for  
up to one year  following convict ion.   

I mportant ly, Congress enacted 21 U.S.C. § 862 as part  
of the Ant i-Drug Abuse Act  (“ADAA”) of 1988, Pub. L . No. 
100-690, § 5301, 102 Stat . 4181, 4310.9  This is the very same 
Act that  int roduced the term “aggravated felony”  into the 
immigrat ion law lexicon, made drug “ t raffick[ers]”  aggra-
vated felons, and amended 18 U.S.C. § 924(c)(2)’s definit ion 
of a “drug t rafficking cr ime.”   See Leocal  v. Ashcroft, 543 
U.S. 1, 4 n.1 (2004) (discussing the ADAA).   

I n summary, at  the very same t ime and via the very 
same Act  by which Congress made those who engaged in 
“drug t rafficking” aggravated felons, Congress also:  (1) ex-
pressly dist inguished between possessors and t raffickers, 
subject ing the lat ter  to far  harsher  penalt ies; and (2) defined 
“ t raffick[ing]”  by reference to “dist r ibut ion.”   Thus—in light  
of the “basic canon of statutory construct ion that  ident ical 
terms within an Act  bear  the same meaning,”  Estate of 

                                                      
8 See Almendarez-Torres v. Uni ted States, 523 U.S. 224, 234 (1998) 

(while not  controlling, a statute’s t it le and heading are often informat ive); 
see also, e.g., Por ter  v. Nussle, 543 U.S. 516, 527-528 (2002) (relying on a 
provision’s capt ion to determine its meaning). 

9 Tit le 21 U.S.C. § 862 was later  amended in 1990, although it  was not  
mater ially changed.  See Pub. L . No. 101-647, § 1002(d), 104 Stat . 4827 
(1990). 
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Cowart v. Nicklos Dr i l l ing Co., 505 U.S. 469, 479 (1992)—
just  as Congress excluded possession from the meaning of 
t rafficking in § 862, Congress similar ly excluded possession 
offenses from the definit ion of t rafficking in the aggravated 
felony definit ion.  See Atlantic Cleaners & Dyers, I nc. v. 
Uni ted States, 286 U.S. 427, 433 (1932); see also, e.g., Sul l i -
van v. Stroop, 496 U.S. 478, 484 (1990); Sorenson v. Secre-
tary of the Treasury, 475 U.S. 851, 860 (1986).   

½�¾À¿$Á�Â�Ã Ä Å�Æ Æ¦Ç$Å È�Å�É Ê Å�Ë�Ì Í�Î!Æ Å�Æ�Ï Ð Ä É Ñ Ñ Ò Ó�Ô�Ò Â�Ã�Õ=Ö Â
Ö Ê Æ!¿$Á�×�×+Á�Â�Æ Å Â�Æ Å�Ø1É Í

I n other  port ions of the U.S. Code as well, Congress re-
peatedly uses “ t rafficking”  consistent  with its plain meaning, 
i .e., as requir ing a connect ion to commercial act ivity, and 
Congress consistent ly dist inguishes “ t rafficking” from “pos-
session.”    

Tit le 18 U.S.C. § 1028(a)(8), for  instance, makes it  a 
cr ime to “knowingly t raffic[] in false or  actual authent icat ion 
features for  use in false ident ificat ion documents, document-
making implements, or  means of ident ificat ion.”   Subsect ion 
(d)(12) defines “ t raffic,”  for  purposes of the statute, as “(A) 
to t ransport , t ransfer , or  otherwise dispose of, to another , as 
considerat ion for  anything of value; or  (B) to make or  obtain 
cont rol of with intent  to so t ranspor t , t ransfer, or  otherwise 
dispose of.”   I t  is a separate cr ime to “possess”  a fraudulent  
ident ificat ion card with a nefar ious intent . 

Similar ly, 18 U.S.C. § 2320(a), which out laws t rafficking 
in counterfeit  goods or  services, provides:  “Whoever  inten-
t ionally t raffics or  at tempts to t raffic in goods or  services 
and knowingly uses a counter feit  mark on or  in connect ion 
with such goods or  services . . . shall . . . be fined . . . or  
impr isoned[.]”   Subsect ion (e)(2) states:  “ the term ‘t raffic’ 
means to t ranspor t , t ransfer , or  otherwise dispose of, to an-
other , for  purposes of commercial advantage or pr ivate fi-
nancial gain, or  to make, impor t , export , obtain cont rol of, or  
possess, with intent  to so t ransport , t ransfer , or  otherwise 
dispose of.”   And 17 U.S.C. § 1101, which out laws the unau-
thor ized fixat ion and t rafficking in sound recordings and mu-
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sic videos, bor rows this same definit ion of “ t raffic”  from 
§ 2320(e)(2).  See 17 U.S.C. § 1101(b).   

I ndeed, when Congress defines the word “commerce” 
throughout  the U.S. Code, it  does so by reference to a few 
synonyms such as “ t rade”  and “ t raffic.”   See, e.g., 29 U.S.C. 
§ 152(6); 29 U.S.C. § 652(3); 29 U.S.C. § 1002(11); 30 U.S.C. 
§ 802(b). 

I n short , when the term “ t rafficking”  appears in the 
U.S. Code, Congress defines the term in a manner consistent  
with its plain meaning and dist inguishes the term from mere 
possession. 

Ù!¾¶Ú$Í+Ð Û�Å&Ð Ò ×&Å@¿$Á�Â�Ã Ä Å�Æ Æ�Ü'×+Å Â�Ë�Å ËJÝ&Î�¾ Þ�¾ ¿�¾$ß@à�à á�à
Ð Á&Ö Â�Ó Ì â�Ë�Å7Ð�Û�Å!Ð$Å Ä ×�Ï Ö Ì Ì Ò Ó Ò Ê Ð�Ä É Ñ Ñ Ò Ó�Ô�Ò Â�Ã�ã Õ Ð�Û�Å�Ú$Ö Ü
ä8É�Ë1å�Á�Â�Ã�ä!Å Ì Ë&Ð�Û�É Ê�æ�Á�Æ Æ Å�Æ Æ Ò Á�Â1Ù!Á�Å�Æ7ç8Á�Ê'¿ Á�Â�Æ Ê Ò è
Ê â�Ê Å�Ï Ö Ì Ì Ò Ó Ò Ê�Ð�Ä É Ñ Ñ Ò Ó�Ô�Ò Â�Ã�Õ

Finally, in enact ing legislat ion, Congress is presumed to 
be aware of longstanding administrat ive interpretat ions of 
par t icular  statutory language.  See Commissioner  of I nter -
nal  Revenue v. Keystone Consol . I ndus., I nc., 508 U.S. 152, 
159 (1993); Lor i l lard v. Pons, 434 U.S. 575, 580 (1978).  By 
the t ime Congress deemed those who engage in “ illicit  t raf-
ficking”  aggravated felons, the term “ illicit  t rafficking”  had a 
set t led administ rat ive meaning, dat ing back half a century.  
As a result , when Congress amended the aggravated felony 
provision in 1990 to include the term “ illicit  t rafficking,”  
Congress incorporated the phrase’s well-established inter -
pretat ion.  Keystone Consol . I ndus., 508 U.S. at  159 (con-
cluding that  because “ [t ]he phrase ‘sale or  exchange’ had ac-
quired a set t led judicial and administ rat ive interpretat ion,”  
when Congress used the phrase, Congress incorporated the 
phrase’s already set t led meaning).   

The I mmigrat ion and Nat ionality Act  of 1952 made a 
non-cit izen inadmissible to the United States if he or she, 
inter  al ia, had “been convicted of a violat ion of any law or 
regulat ion relat ing to the i l l i ci t traffic in narcot ic drugs.”   8 
U.S.C. § 1182(a)(23) (1952) (emphasis added).  The very year 
after  this provision was enacted, the meaning of the clause 
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“ illicit  t raffic”  was challenged.  The Government  urged the 
BI A to conclude that  a non-cit izen who had been convicted of 
possession of narcot ics under  California law had engaged in 
“ illicit  t rafficking”  for  purposes of the 1952 Act .  I n the Mat-
ter  of L----, 5 I . &  N. Dec. 169, 171 (BI A 1953).  The BI A  
summarily rejected the Government ’s interpretat ion, con-
cluding: 

The alien in the instant  case was convicted merely 
of possession. . . .  Traffic has been defined as com-
merce; t rade; sale or  exchange of merchandise, bills, 
money, and the like; the passing of goods or  com-
modit ies from one person to another  or  an equiva-
lent  in goods or  money; and a t rafficker is one who 
t rafficks or  a t rader , a merchant . . . .  [A ] convict ion 
solely for  possession, without  more, . . . does not  
const itute a convict ion of illicit  t raffic in narcot ic 
drugs[.] 

I d. at  171-172;10 see also I n the Matter  of B----, 5 I . &  N. Dec. 
479, 480-481 (BI A 1953). 

This definit ion of “ illicit  t rafficking” was long-set t led by 
the t ime Congress again enacted immigrat ion legislat ion at  8 
U.S.C. § 1101(a)(43)(B), using the precise term “ illicit  t raf-
ficking.”   I n so doing, Congress could not  have intended to 
reach those who merely possess illicit  drugs.11 

                                                      
10 I n 1956, Congress added language to § 241(a)(11) of the I mmigra-

t ion and Nat ionality Act  to make a convict ion for  “ illicit  possession”  of 
narcot ics a ground for  depor tat ion.  See Narcot ic Control Act  of 1956, Pub. 
L . No. 84-728, § 301(a), 70 Stat . 567, 575.  The amended language required 
the depor tat ion of an alien convicted of a law “ relat ing to the illicit  posses-
sion of or  t raffic in narcot ic drugs or  mar ihuana.”   8 U.S.C. § 1182(a)(23) 
(1956).  Thus, Congress clear ly understood “possession of”  and “ t raffic in”  
drugs to be two dist inct  acts. 

11 Of course, if there is proof that  a person possesses controlled sub-
stances wi th an intent to sel l  them, his or  her  conduct  falls within the plain 
meaning of “ t rafficking.”   See, e.g., Gonzales-Gomes v. Achim, 441 F.3d 
532, 534 (7th Cir . 2006); see also Vi rginia v. Black, 538 U.S. 343, 398 (2003) 
(Thomas, J., dissent ing) (equat ing “possession with intent  to dist r ibute”  
with “ t rafficking”).  Notwithstanding this caveat , there can be lit t le doubt  
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*  *  *  

I n short , under  its plain meaning—as reflected by dic-
t ionary definit ions, decades of consistent  case law, a compan-
ion firearm provision, other  statutes, and the legislat ive 
backdrop dat ing back half a century—“t rafficking”  requires 
commercial act ivity and does not  include simple possession.  
See Matter  of Davis, 20 I . &  N. Dec. at  541 (“The offense of 
simple possession would appear  to be one example of a drug-
related offense not  amount ing to the common definit ion of 
‘illicit  t rafficking.’” ); see also Steele v. Blackman, 236 F.3d 
130, 136 n.5 (3d Cir . 2001) (equat ing “ illicit  t rafficking”  with 
“ the market ing of drugs”); Gonzales-Gomez v. Achim, 372 F. 
Supp. 2d 1062, 1065 (N.D. I ll. 2005), aff’d, 441 F.3d 532 (7th 
Cir . 2006) (“ I t  is undisputed that  a simple drug possession 
does not  const itute ‘illicit  t rafficking in a controlled sub-
stance’[.]” ).  Pet it ioners’ drug possession offenses do not  
const itute “ illicit  t rafficking”  within the meaning of 
§ 1101(a)(43)(B). 
Ö Ö Ö ¾�ÜEÏ Ù!x�y�z�Ð x�{�|�|�} ~���} ��z&¿$x�} ����Õ�Ü8�'Ù!��|�} ����¢�Ú$ �à Ý�Î7¾ Þ�¾ ¿�¾

ßLé�½ ê�ë Ó�ì ë ½�ì=Ç$��|���x��IÐ ��í!���  =î�ï�ð�ï�ñ�ò�ó�Ð x�{�|�|�} ~���} ��z
í8|�|������ ���

The final relevant  term in the aggravated felony defini-
t ion—“drug t rafficking cr ime”—is a subset  of the broader  
term “ illicit  t rafficking.”   The broader  term, “ illicit  t raffick-
ing,”  applies to all federal  and state t rafficking offenses.  See 
8 U.S.C. § 1101(a)(43) (“The term applies to an offense de-
scr ibed in this paragraph whether  in violat ion of Federal or  
State law[.]” ); Matter  of Davis, 20 I . &  N. Dec. at  541 (con-
cluding that  “ illicit  t rafficking”  const itutes any state or  fed-
eral felony convict ion “ involving the unlawful t rading or 
dealing of any cont rolled substance”).  The narrower  term 
“drug t rafficking cr ime”  (as defined by 18 U.S.C. § 924(c)(2)) 
refers only to federal  t rafficking cr imes.  I n other words, the 

                                                      
that  “possession”  and “ t rafficking”  are dist inct  categor ies—as demon-
st rated by the plain meaning of these words, as well as Congress’s and the 
BI A’s consistent  use of these terms. 
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term “drug t rafficking cr ime”  defines the subset of federal  
trafficking cr imes within the broader  “ illicit  t rafficking” 
category. 

Ü!¾¨Þ�Å�Ó Ê Ò Á�ÂEé�½ ê�ë Ó�ì ë ½�ì ô Æ1æ�Ì É Ò ÂEå�É Â�Ã â�É�Ã�Å1Ü'Â�Ë=Ú$Ä Á�É�Ë�Å Ä
Þ�Ê É Ê â�Ê Á�Ä Í¶¿$Á�Â�Ê Å õ�ÊIö&É Ô�Å�¿ Ì Å�É ÄEÐ Û�É ÊJÐ�Û�Å¦Ð Å Ä ×
Ï Ù'Ä â�Ã�Ð Ä É Ñ Ñ Ò Ó�Ô�Ò Â�Ã+¿ Ä Ò ×&Å�Õ!Ç$Å Ñ Å Ä Æ�Ð Á@í8Â�Ì Í+÷�Å�Ë�Å Ä É Ì
í'Ñ Ñ Å Â�Æ Å�Æ

Sect ion 924(c)(2) defines “drug t rafficking cr ime”  for  
purposes of § 1101(a)(43)(B).  I t  provides: 

For  purposes of this subsect ion, the term “drug 
t rafficking cr ime”  means any felony punishable 
under  the Controlled Substances Act  (21 U.S.C. 801 
et  seq.), the Cont rolled Substances I mport  and Ex-
por t  Act  (21 U.S.C. 951 et  seq.), or  the Mar it ime 
Drug L aw Enforcement Act  (46 U.S.C. App. 1901 
et  seq.). 

18 U.S.C. § 924(c)(2) (emphasis added).   

By its plain terms, § 924(c)(2) reaches only federal felo-
nies “punishable under ,”  inter  al ia, the Cont rolled Sub-
stances Act .  The federal Cont rolled Substances Act , by its 
terms, does not  “punish”  state-law-defined felonies, and, 
therefore, the plain language indicates that  state-law cr imes 
are not  included.  See, e.g., Gonzales-Gomes, 441 F.3d at  534.  
I ndeed, other  provisions of the statute—specifically, 18 
U.S.C. § 924(g) and (k)—make it  crystal clear  that  Congress 
did not  intend to reach state-law violat ions.  Davis v. Michi-
gan Dep’t of Treasury, 489 U.S. 803, 809 (1989) (“ I t  is a fun-
damental canon of statutory const ruct ion that  the words of a 
statute must  be read in their  context  and with a view to 
their  place in the overall statutory scheme.” ); see Reno v. 
Koray, 515 U.S. 50, 56 (1995); Uni ted States v. Mor ton, 467 
U.S. 822, 828 (1984).   

Both § 924(g) and § 924(k) use the identical  key lan-
guage of § 924(c)(2), refer r ing to conduct  “punishable under  
the Cont rolled Substances Act  . . . the Controlled Substances 
I mport  and Expor t  Act  . . . or  the Mar it ime Drug L aw En-
forcement  Act [.]”   I n addit ion, in both sect ions, Congress 
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separately refers to state cont rolled substance offenses, i .e., 
violat ions of “any State law relat ing to any controlled sub-
stance.”   

Sect ion 924(g) provides: 

Whoever , with the intent  to engage in conduct  
which— 

(1) const itutes an offense listed in sect ion 
1961(1), 

(2) is punishable under  the Control led Sub-
stances Act (21 U.S.C. 802 et  seq.), the Con-
t rolled Substances I mpor t  and Export  Act  (21 
U.S.C. 951 et  seq.), or  the Marit ime Drug L aw 
Enforcement  Act  (46 U.S.C. App. 1901 et  seq.), 

(3) violates any State law relat ing to any con-
trol led substance (as defined in sect ion 102(6) 
of the Cont rolled Substances Act , 21 U.S.C. 
802(6)), or  

(4) const itutes a cr ime of violence (as defined in 
subsect ion (c)(3)), 

t ravels from any State or  foreign count ry into any 
other  State and acquires, t ransfers, or  at tempts to 
acquire or  t ransfer, a firearm in such other  State in 
fur therance of such purpose, shall be impr isoned 
not  more than 10 years, fined in accordance with 
this t it le, or  both. 

18 U.S.C. § 924(g) (emphasis added).   

L ikewise, 18 U.S.C. § 924(k) provides: 

A person who, with intent  to engage in or  to pro-
mote conduct  that—  

(1) is punishable under  the Control led Sub-
stances Act (21 U.S.C. 801 et  seq.), the Con-
t rolled Substances I mpor t  and Export  Act  (21 
U.S.C. 951 et  seq.), or  the Marit ime Drug L aw 
Enforcement  Act  (46 U.S.C. App. 1901 et  seq.); 

(2) violates any law of a State relat ing to any 
control led substance (as defined in sect ion 102 
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of the Cont rolled Substances Act , 21 U.S.C. 
802); or  

(3) const itutes a cr ime of violence (as defined in 
subsect ion (c)(3)),  

smuggles or  knowingly br ings into the United 
States a firearm, or  at tempts to do so, shall be im-
pr isoned not  more than 10 years, fined under  this 
t it le, or  both. 

18 U.S.C. § 924(k) (emphasis added). 

Subsect ions 924(g) and (k) demonst rate two key points.  
F irst , Congress’s separate enumerat ion of state-law offenses 
in subsect ions (g)(3) and (k)(2), alongside the concurrent  use 
of the phrase “punishable under  the Controlled Substances 
Act”  in subsect ions (g)(2) and (k)(1), show that  Congress un-
derstood drug offenses “punishable under  the Cont rolled 
Substances Act ”  not to include state offenses.  Thus, the 
phrase “punishable under  the Cont rolled Substances Act ”—
whether  appear ing in § 924(c), (g), or  (k)—refers to a cr ime 
that  is or  has been punished under  that  Act , as the plain lan-
guage indicates.  I f it  were otherwise, subsect ions (g)(3) and 
(k)(2), which refer  to state-law cont rolled substances of-
fenses, would be superfluous and “pract ically devoid of sig-
nificance,”  Leocal , 543 U.S. at  12.   

Second, subsect ions (g)(3) and (k)(2) show that , in the 
CSA, when Congress intended to reach a defendant  who had 
violated a state-law drug cr ime, Congress made its intent  
explicit .  See Central  Bank of Denver  v. F i rst I nterstate 
Bank of Denver , 511 U.S. 164, 176-177 (1994).  Congress in-
tentional ly referred to state-law offenses in subsect ions (g) 
and (k) but  not  in (c)(2).  Under  a bedrock canon of statutory 
const ruct ion, § 924(c)(2), which speaks only of federal of-
fenses, located in the same statute as subsect ions which 
speak of state offenses, cannot  be construed to reach those 
who have violated only state law.  See Russel lo v. Uni ted 
States, 464 U.S. 16, 23 (1983) (“ [W]here Congress includes 
par t icular  language in one sect ion of a statute but  omits it  in 
another  sect ion of the same Act , it  is generally presumed 
that  Congress acts intent ionally and purposely in the dispa-
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rate inclusion or  exclusion.”) (quotat ion omit ted); see also 
Barnhar t v. Sigmon Coal  Co., 534 U.S. 438, 452-454 (2002); 
Duncan v. Walker , 533 U.S. 167, 173-174 (2001).  The “dis-
t inct  provision”  for  state-law cont rolled substances offenses 
under  subsect ions (g)(3) and (k)(2)—coupled with its note-
wor thy absence in (c)(2)—compels the conclusion that  nei-
ther  subsect ion (c)(2) itself, nor its substant ive language, 
“encompass[es]”  cont rolled substance offenses where the 
convict ion is obtained pursuant to state law.  See Leocal , 543 
U.S. at  12.   

Significant ly, these comparable provisions were not  only 
enacted by the same Congress and not  only appear  in the 
same statute—but  one is an immediately adjacent section of 
the very same Act.  I n 1988, in § 6212 of the ADAA, Con-
gress amended the definit ion of “drug t rafficking cr ime”  to 
its cur rent  form in 18 U.S.C. § 924(c)(2).  See Pub. L . No. 
100-690, § 6212, 102 Stat . 4181 (1988).  Meanwhile, § 6211 of 
the ADAA—the preceding sect ion of the very same Act—
also enacted what  is now 18 U.S.C. § 924(g) (set  for th above).  
Hence, at  the very moment Congress first  defined a “drug 
t rafficking cr ime” to refer  to cr imes “punishable under  the 
Cont rolled Substances Act”  (and two other  specific stat -
utes), Congress enacted the neighbor ing provision that  
makes clear  that  such language does not reach state-law 
cr imes.   

Ú'¾�Ð�Û�Å�Þ�Ê É Ê â�Ê Á�Ä Í�ø ù�Á�Ì â�Ê Ò Á�Â�í'ÑEß�é�½ ê�ë Ó�ìJÜ'Â�Ë�Ð Û�Å
Ü8Ã�Ã Ä É ù�É Ê Å�Ëw÷�Å Ì Á�Â�ÍúÙ!Å Ñ Ò Â�Ò Ê Ò Á�Âû¿$Á�Â�Ñ Ò Ä ×üÐ�Û�É Ê
ß8é�½�ê�ë Ó�ì'Ç$Å Ñ Å Ä Æ8Ð Á&í'Â�Ì Í�÷ Å�Ë�Å Ä É Ì�í8Ñ Ñ Å Â�Æ Å�Æ

The statutory evolut ion of § 924(c) and the aggravated 
felony definit ion underscore what  the language of 18 U.S.C. 
§ 924 makes plain:  a “drug t rafficking cr ime”  refers only to 
cr imes prosecutable under  federal law. 

à ¾²Ð�Û�Å+à é�Ý�Ý�Ï ¿ Ì É Ä Ò Ñ Ò Ó�É Ê Ò Á�Â�Õ$Ð Á&Ð�Û�Å�Ù!Å Ñ Ò Â�Ò Ê Ò Á�Â1í8Ñ
Ï Ù'Ä â�Ã7Ð�Ä É Ñ Ñ Ò Ó�Ô�Ò Â�Ã�¿ Ä Ò ×&Å�Õ

The fact  that  § 924(c) only applies to federal offenses is 
fur ther  supported by its predecessor  provision.  That  sect ion 
provided an enhancement  for  “any felony violat ion of Fed-
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eral  law involving dist r ibut ion, manufacture, or  impor tat ion 
of any controlled substance”  (emphasis added).  I n 1988, 
Congress made a “clar ificat ion”  to the definit ion of “drug 
t rafficking cr ime,”  subst itut ing in “any felony punishable 
under ,”  inter  al ia, “ the Cont rolled Substances Act .”   See 
ADAA, Pub. L . No. 100-690, § 6212, 102 Stat . 4181 (1988).  I n 
so doing, Congress did not  alter  the statute’s scope.  Con-
gress labeled its amendment  a “clar i fi cation of definit ion of 
drug t rafficking cr imes” and was delineat ing the types of 
federal  t rafficking cr imes within the definit ion’s grasp; no-
where in the statute or  legislat ive history did Congress refer  
to state cr imes or  indicate that  this “clar ificat ion”  was in-
tended to great ly expand the provision’s reach.  134 Cong. 
Rec. S17301, at  S17363 (1988) (Sect ion Analysis of Judiciary 
Comm. I ssues in H.R. 5210 by Sen. Biden); see also Gonza-
les-Gomez, 441 F.3d at  534; Cazarez-Gutier rez v. Ashcroft, 
382 F.3d 905, 914-916 (9th Cir . 2004); Gerbier  v. Holmes, 280 
F.3d 297, 308-309 (3d Cir . 2002).   

I ndeed, as noted above, in a neighbor ing provision of the 
very same Act , Congress added what is now § 924(g), mak-
ing clear  that  Congress intended the phrase “any felony pun-
ishable under  the Cont rolled Substances Act ”  (and two other 
federal drug statues) to refer  only to federal cr imes.  See 
ADAA, Pub. L . No. 100-690, § 6211, 102 Stat . 4181 (1988); see 
also supra Sect ion I I I .A .12 

½�¾²Ð�Û�Å¶à é�é�á�ø$õ�È�É Â�Æ Ò Á�Â�Ð$Á�Ð�Û�Å�Ù!Å Ñ Ò Â�Ò Ê Ò Á�Â¶í8Ñ
Ï Ü8Ã�Ã Ä É ù�É Ê Å�Ë�÷ Å Ì Á�Â�Í�Õ

The fact  that  § 924(c)—pre- and post -1988—is limited to 
federal cr imes is fur ther demonst rated by the 1990 amend-
ments to the definit ion of “aggravated felony.”   

I n amending 8 U.S.C. § 1101(a)(43)(B) in 1990, Con-
gress’s avowed purpose was to reach those convicted of state 

                                                      
12 Congress also enacted 21 U.S.C. § 862 at  the same t ime.  As noted 

supra in Sect ion I I .C.1, 21 U.S.C. § 862 dist inguishes between possessors 
and t raffickers and also, unlike the amended 18 U.S.C. § 924(c)(2), explic-
it ly reaches those convicted of state, as well as federal, offenses. 
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drug t rafficking offenses.  See, e.g., H.R. Rep. No. 101-681, at  
147 (1990) (not ing that  the amendment ’s purpose was to 
specify that  a state drug t rafficking convict ion renders a 
non-cit izen an aggravated felon).

The fact  that  Congress amended § 1101(a)(43)(B) in or -
der  to reach state t rafficking cr imes is revealing:  I f “drug 
t rafficking cr ime”  under  § 924(c) already encompassed state-
law t rafficking cr imes, no amendment  would have been nec-
essary.  But  that  was not  the case.  Pr ior  to 1990, an aggra-
vated felony only included “any drug t rafficking cr ime as 
defined in sect ion 924(c)(2) of Tit le 18, United States Code,”  
i .e., a federal drug offense.  Congress’s 1990 amendment  thus 
demonst rates that  that  language does not  extend to state-
law cr imes. 

The manner  in which Congress amended 
§ 1101(a)(43)(B) is likewise revealing.  I n seeking to reach 
state offenses, Congress did not  amend the under lying “drug 
t rafficking cr ime”  definit ion of 18 U.S.C. § 924(c)(2).  The 
“drug t rafficking cr ime” definit ion—and the reference to it  
in the aggravated felony definit ion—remained unchanged.   

Rather , mindful of § 924(c)(2)’s limitat ions, Congress 
reached state t rafficking cr imes in a different  way.  F irst , it  
added the more general and encompassing term, “ illicit  t raf-
ficking in a controlled substance,”  which is now the first  (and 
broader) clause of § 1101(a)(43)(B).13  Second, it  added a new 
provision at  the end of subsect ion (a)(43), stat ing:  “The term 
[aggravated felony] applies to an offense descr ibed in this 
paragraph whether  in violat ion of Federal or  State law[.]”   8 
U.S.C. § 1101(a)(43).14 

                                                      
13 As noted above, the Government ’s sweeping interpretat ion of 

“drug t rafficking”  cr ime essent ially swallows the term “ illicit  t rafficking.”   
Thus, the Government ’s interpretat ion would require the Court  to accept  
that  Congress specifically amended the statute in 1990 by adding words 
(“ illicit  t rafficking in a controlled substance”) that  have lit t le or  no mean-
ing. 

14 See I mmigrat ion Act  of 1990, Pub. L . No. 101-649, § 501(a), 104 
Stat . 4978, 5048, as corrected by Miscellaneous and Technical I mmigrat ion 
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Hence, in seeking to expand the “aggravated felony” 
category to encompass state-law t rafficking cr imes, Con-
gress added the broad term “ illicit  t rafficking” and made 
clear that  it  applies to state and federal t rafficking cr imes.  
Significant ly, it  left  the definit ion of § 924(c), which only ap-
plies to federal cr imes, unchanged.15 

                                                      
and Naturalizat ion Amendments of 1991, Pub. L . No. 102-232, § 306(a)(1), 
105 Stat. 1733, 1751. 

15 In enacting the 1990 amendment, Congress expressed its approval 
of the ultimate outcome of a BIA decision, Matter  of Barrett, 20 I. & N. 
Dec. 171 (BIA 1990).  In that case, the BIA construed § 1101(a)(43)(B) to 
extend to state controlled substance trafficking offenses.  But while Con-
gress approved of the ultimate effect of the BIA opinion, Congress clearly 
did not approve of the BIA’s reasoning (i .e., “that the definition of ‘drug 
trafficking crime’ . . . encompasses state convictions for crimes,” id. at 177-
178).  Had Congress approved of the BIA’s reasoning and agreed with the 
BIA that the clause “drug trafficking crime” reached state offenses, there 
would have been no need to add a new clause—“illicit trafficking”—into 
§ 1101(a)(43)(B)’s statutory definition. 
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*  *  *  

As demonst rated by its plain language, the statutory 
context , and its statutory evolut ion, § 924(c)(2)’s definit ion of 
a “drug t rafficking cr ime” only covers federal  cr imes.16  
Thus, while “ illicit  t rafficking” in a cont rolled substance en-
compasses both state and federal t rafficking cr imes, a “drug 
t rafficking cr ime”  as defined by § 924(c) only refers to the 
federal  subset of t rafficking offenses. 

¿$í8ç7¿ å�Î7Þ�Ö í8ç

Pet it ioners’ state-law convict ions for  possession of con-
t rolled substances do not  const itute “ illicit  t rafficking in a 
cont rolled substance”  or  a “drug t rafficking cr ime”  within 
the meaning of 8 U.S.C. § 1101(a)(43)(B).  Accordingly, Pet i-
t ioners were improper ly denominated “aggravated felons.”   
The judgments of the United States Cour ts of Appeals for  
the Eighth and Fifth Circuits should be reversed. 

                                                      
16 I ndeed, § 924(c) captures all federal t rafficking offenses:  

§ 924(c)(2) defines a “drug t rafficking cr ime”  by reference to felonies, and 
under federal law, all federal t rafficking cr imes are felonies.  I n contrast , 
vir tually all first -t ime drug possession offenses are classified not  as felo-
nies, but  as misdemeanors.  See 21 U.S.C. § 844(a). 

I t  is t rue that , under the CSA, possessing a mixture or  substance 
that  contains more than five grams of cocaine base const itutes a felony, as 
does possession of flunit razepam.  21 U.S.C. § 844(a).  While it  could be 
argued that  Congress deemed such offenses t rafficking cr imes, the bet ter  
argument  is that  such offenses are not  “drug t rafficking cr ime[s]”  for   
purposes of § 1101(a)(43)(B).  The broader clause, “ illicit  t rafficking,”  
limits what  const itutes a “drug t rafficking cr ime” for  purposes of 
§ 1101(a)(43)(B):  A “drug t rafficking cr ime”  without  any t rafficking nexus 
falls outside § 1101(a)(43)(B)’s scope.  See Dolan v. Uni ted States Postal  
Serv., 126 S. Ct . 1252, 1257 (2006) (recognizing that  a word’s meaning may 
be limited by the terms that  precede it ); see also, e.g., Chickasaw Nation, 
534 U.S. at  85 (refusing to give Congress’s reference to “chapter  35”  full 
effect  because the reference to “chapter  35”  was prefaced by the word 
“ including”  and was therefore circumscr ibed by the remainder of the sub-
sect ion); Young, 315 U.S. at  259-260 (concluding that  the clause “dispens-
ing physicians,”  prefaced by the word “ including,”  was limited by the pre-
ceding terms). 
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Respect fully submit ted. 
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