





APPENDIX 5

All of these instances, and hundreds more, represent the kind of claims
diverted to us and other defender offices due to the veto of PLS. These requests -
simple enough for an institutional lawyer routinely present within correctional
facilities - represent complexities for defenders. Unless the requests are to be
ignored, defenders must reinvent PLS' service on an inefficient, ad hoc and
expensive basis. As they handle these matters, they must simultaneously
withdraw resources from important legally mandated tasks. !

IT IS WRONG TO ASSUME THAT THESE CASES CAN BE REFERRED
OouT ' ’

Beginning in 1986, and on the heels of the Bedford Hills hearings
concerning battered women (1985), we tried to develop a pro bono panel for
prisoner cases. This was at a time when PLS was fully funded and staffed, and
was routinely referring criminally related matters to us. We engaged in many
meetings. We developed a series of relationships with various groups. We
approached the Council of Law Associates, Debevoise & Plimpton, Paul Weiss,
Skadden Arps and other law firms. We also created liaisons with several federal
pro se clerks.

Our simple plan was to develop a pro bono panel to handle state post-
conviction matters. It was unsuccessful and disappointing. We found that prison
cases, police and institutional brutality, conditions of confinement, clemency,
CPL 440 matters and coram nobis applications do not have the patina of other pro
bono matters. The Council of Law Associates routinely declined the requests of
referred inmates. Few of our members volunteered for the panel. The law firms

" It should not be assumed that handling the PLS cases can be done without herculean effort.
They are a unique burden because defenders are already overtaxed with work. The cuts of the last
five years to defender staff at the local and state levels have themselves increased the
caseload/workload of the offices to which PLS' cases have been off-loaded. The League hearings
revealed unconscionable caseloads of enormous magnitude: Chemung (Attorney handling 1200
cases per year) [T-R 136-137]; Monroe (1000 misdemeanors per attorney) [T-S 3]; Erie
(Misdemeanor/violation caseload approaching 2000 cases per lawyer) [T-S 5]; New York City
(650 cases per attorney) [T-N 248]. There is no excuse for a system with caseloads this high.
They violate all known legal norms. See National Advisory Commission on Criminal Justice
Standards and Goals, Courts 13.12 (1973). See also National Legal Aid and Defender Association
Performance Guidelines for Criminal Defense Representation, 1.3 (1994); American Bar
Association Standards, The Defense Function (3d ed.), 4-1.3(e); ABA Standards, Providing
Defense Services (3d ed.) 5-3.3(b)(v). 5-5.3; NLADA, Standards for Defender Services, IV.1,
IV.1.a.iii,, IV.1.b; National Study Commission on Defense Services Guidelines, Recommendation
5.1. Yet on top of these caseloads and enormous workloads in defender offices, PLS' former cases
are being referred.
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had elaborate procedures which tended to exclude the very types of cases we
referred.

Our experience in 1988 was paralleled by the experience of PLS in 1998.
At the Albany hearing, David Leven said:

[W]hen our funding was vetoed, we made a real
effort to try to find private counsel to take the cases
that we could no longer handle. We made motions
to withdraw in most cases because we were unable
to find other counsel, particularly lawyers in the
Northern District where mostly the prisons are
located, particularly the mid-Hudson area, the
northwestern part and the northern part of the state,
where there simply are not lawyers who are
available who have the resources, the knowledge or
the expertise to take these cases. We were able to
find counsel to take some cases in the Southern
District, lawyers from New York City who work in
large law firms who do have the resources, do have
the interest and, if not the expertise, certainly a lot
of attorneys who can work on developing those
cases. (T-A 194-195) (Emphasis supplied)

CONCLUSION: WE SHOULD FIND COMMON GROUND AMONG THE
OPPONENTS OF PRISONERS' LEGAL SERVICES AND URGE THE
GOVERNOR TO RESTORE FUNDING

When I started this memo to you, it was designed to outline the problems
that local defenders and NYSDA face in the wake of the Governor's veto of PLS'
funding. AsI endeavored to document the facts, I was startled at the scope of the
problems caused by the loss of PLS, and troubled by the continued intractability
that surrounds everyone's efforts to refer meritorious prison litigation matters to
lawyers outside the institutionalized PLS offices.

I was also astounded to find that Council 82 is publicly on record in
support of certain of PLS' functions. Placed against the record of the fact-finding
hearings held jointly by NYSDA and the League of Women Voters, it is clear that
a continued need for PLS exists. It is also clear that the very cases most troubling
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to many defender offices are those that fall in litigation areas where the guards'
union approves of PLS representation.

Unquestionably, the closing of PLS offices has caused a diversion of
prisoner requests for assistance to defender offices far less equipped to handle
those requests. These offices, funded by localities, already have their hands full
and need no further mandates with which to contend. It seems to me that it would
be most productive to raise these issues — the cases which everyone agrees PLS
should do, the unions support for those cases , the problems being faced by
defenders in the field, the continuing need to obtain lawyers for prisoner
representation, and the potential disaster if prisoner law clerks are alone given
free reign over the inmate population — with executive branch officials who may
face the question this year of the final veto of Prisoners' Legal Services of New
York.
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