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| NTRODUCTI ON_AND | NTEREST OF AM Cl

The majority’s conclusion in this case -- that Congress
i ntended for the 1996 anendnents at issue to extend the reach of
the aggravated felony termin the inmmigration statute to certain
m sdeneanors — has far-reaching ram fications. The aggravated
felony definition determ nes who is denied asylum which |ega
per manent residents are subject to automatic deportation, and who
is pernmanently barred fromreturning. Under the mpjority’s
deci si on, these consequences will flow fromnere m sdeneanors.
The majority acknow edges that this result is “incongruous,” but
saw itself bound by its view of Congress’ apparent intent.

Ami ci submt this brief to denonstrate that there is strong
evi dence, of which the Court appeared unaware, that Congress did
not intend for the 1996 anendnents to turn m sdeneanors into
“aggravated felonies.” |In fact, the Senate Report presenting
t hese anendnents and the | eadi ng Senate proponents expressly
referred to the anmendnents as affecting individuals with fel ony
convi ctions.

Ami ci also submt this brief to denonstrate that the Court’s
summary di scounting of the relevant Application Note in the
United States Sentencing Quidelines conflicts with Suprenme Court
and Second Circuit precedent.

Finally, amci submt this brief to explain the broad
i nplications and exceptional inportance of the resolution of this
issue not only for individuals in the appellant’s situation but
al so for thousands of immgrants |lawfully present in the United

St at es.



The Anerican Inmm gration Lawers Association (AILA) is a
national non-profit association of inmmgration and nationality
lawyers. AILAis an Affiliated Organization of the American Bar
Association. AlLA was founded in 1946 and now has nore than
6, 000 nmenbers organi zed in 34 chapters across the United States
and in Canada. Sonme 75 commttees and task forces address
substantive areas of |aw

The National Inmmigration Project (NIP) is a national
organi zation of immgration practitioners. Its nenbers regularly
practice before the Executive Ofice of Immgration Review, the
Board of Imm gration Appeals, and the federal courts. NP
provi des techni cal assistance and training to bar organizations,
state and federal public defender organizations, and the
Imm gration and Naturalization Service. It authors Inmgration
Law and Crimes, a treatise on the intersection of crimnal and
i mgration | aws.

The New York State Defenders Association (NYSDA) is a not-
for-profit nmenbership association of nore than 1,300 public
defenders, legal aid attorneys, assignhed counsel, and other
persons throughout the State of New York. Anong ot her
initiatives, NYSDA operates the Crimnal Defense Inmgration
Proj ect, which provides public defender, legal aid society, and
assi gned counsel program|awers with | egal research and
consultation, publications, and training on issues involving the
interplay between crininal and inmgration |aw.

Anici file this brief pursuant to Rule 29(a) of the Federal
Rul es of Appellate Procedure. All parties have consented to its

filing.



REASONS FOR GRANTI NG REHEARI NG

Am ci refer the Court to the conpelling argunents presented
by Judge Straub in his dissenting opinion in this case as reason
alone to reconsider the Court’s conclusion in this case. In
addition, the Court should grant the appellant’s petition for
reheari ng because (1) strong evidence of which the Court appeared
unaware reveals that the najority mni sapprehended Congressiona
intent, (2) the majority opinion failed to follow Suprene Court
and Second Circuit precedent on the | egal authority of the
Applications Notes in the Sentencing Quidelines, and (3) the
i ssue presented here has far-reaching inplications that go well
beyond the resolution of this individual case.

l. Strong evidence of which the Court appeared unaware shows
that Congress did not intend for the 1996 || R RA anmendnents
to turn m sdeneanors into "aggravated fel onies”

This case addresses the neaning of Congress’ 1996 reduction
in the mnimmprison sentence threshold for certain offenses to
be deened aggravated felonies from*“at |least five years” to “at
| east one year.” Illegal Inmgration Reform and | nmm grant
Responsibility Act of 1996 (IIRIRA), Pub. L. No. 104-208, §
321(a)(3). The majority concluded that this reduction in the
pri son sentence threshold extends coverage of the aggravated
felony definition to m sdeneanors with one-year maxi num prison
sentences. The dissent concluded that this change only neant to
extend the reach of the definition to additional felony
convictions, i.e., those felony convictions resulting in prison
sentences in the one to five year range.

In attenpting to determ ne the nmeaning of the text of the

1996 anendnents, both the mpjority and the dissent turned to



ot her sources of interpretative guidance, such as the |legislative
hi story of the anmendments. However, both the majority and the
di ssent m stakenly assunmed that there was no rel evant |egislative
history. United States v. Pacheco, majority slip op. at 12-13
(finding “nothing in the legislative history” to cast doubt on
the Court’s conclusion); dissent slip op. at 7 (legislative
history “reveals very little regarding the intended scope of the
definition”)(Straub, J., dissenting).

To the contrary, there is relevant and illuninating
| egislative history. The 1996 amendnents to the aggravated
felony definition originated in section 161 of Senate bill S.
1664. See S. 1664, 104" Cong., 2d Sess. § 161 (1996); see al so
H R Conf. Rep. No. 104-828, 104" Cong., 2d Sess. 223
(1996) (House recedes to Senate anmendnent section 161). The
Senate Report on S. 1664 succinctly stated: “Because of the
expanded definition of ‘aggravated felony’ provided by sec. 161
of the bill, aliens who have been convicted of nost felonies, if
sentenced to at |east one year in prison, will be ineligible” for
relief barred by conviction of an aggravated felony. S. Rep. No.
104- 249, 104" Cong., 2d Sess. 17 (1996) (enphasis added). This
| anguage denonstrates that the Senate was concerned only with the
range of sentences that woul d make a felony conviction an
“aggravated felony.” There is no suggestion that crines
classified as m sdenmeanors would be transforned into “aggravated
felonies” nmerely because of the sentence inposed.

The Senate fl oor debate and comrents by the mmj or proponents
of the crimnal alien provisions in |II R RA provide further

evi dence that Congress intended that the expanded aggravated



felony categories be limted to felony convictions. Wen
di scussing the types of crines at issue, Senator Spencer Abraham
the architect of these provisions, and Senator WIIiam Rot h,
anot her | ead proponent, nade several references to the
seriousness of the crines targeted, using termnology such as
“felonious acts,” “convicted felons,” and “serious felonies,” in
addition to “aggravated fel onies” and “aggravated felons.” 142
Cong. Rec. S. 4598-4600 (May 2, 1996).

I ndeed, a Senate floor interchange between Senator Abraham
and Senator Orin Hatch just three days after enactnment of the
Il RIRA expressly distingui shes between m sdenmeanors and cri nes
that could be aggravated felonies. |In this colloquy, Senator
Abr aham asked about the inport of the IIRIRA s restoration of
eligibility for deportation relief to “aliens who have not
commtted aggravated felonies.” 142 Cong. Rec. S12295 (Cctober 3,
1996). Senator Hatch explained that this partial restoration of
relief came in response to the fact that earlier restrictions in
the Antiterrorismand Effective Death Penalty Act (AEDPA) — which
barred 212(c) relief for nmany of fenses outside of the aggravated
felony definition -- had elimnated 212(c) relief “for virtually
any alien who had been convicted of any crine, including some
m sdenmeanors.” |d. (enphasis added). The clear inplication of
this discussion, anong even the nost ardent supporters of
IlTRIRA”s crimnal provisions, is that the Il R RA aggravated
felony-only bar is not triggered by a mi sdeneanor.

This legislative history of the Il R RA aggravated fel ony
provi sions confornms with the history of Congress’ use of the

aggravated felony termprior to 1996. This history shows that



Congress has over the years consistently considered or assuned
aggravated felonies to be felony offenses.

Congress first enployed the aggravated felony termin the
INA in 1988. It defined the termto include “nmurder, any drug
trafficking crinme as defined in section 924(c)(2) of title 18,
United States Code, or any illicit trafficking in any firearns or
destructive devices as defined in section 921 of such title ...”
Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 7342.

In 1990, Congress expanded the statutory definition of
aggravated felony to add sone new substantive categories of
crimnal offenses. Immgration Act of 1990, Pub. L. No. 101-649,
§ 501(a)(3) (adding certain federal noney |aundering of fenses and
crinmes of violence for which the termof inprisonnment inposed is
at least five years). In that sane |egislation, Congress nmade
aggravated felons ineligible for a waiver of exclusion if they
had served a term of inprisonnent of at least five years. 1d.

§ 511(a). In technical anendnents the next year, this waiver
restriction was anended to nake ineligible an individua
convicted of one or nore aggravated felonies if the individua
had served “for such felony or felonies” a termof inprisonnent
of at least five years. M scellaneous and Technical |nmgration
and Naturalization Arendnents of 1991, Pub. L. No. 102-232, 8§
306(a) (10) (enphasis added).

Then, in 1993, Congressman Bill MCol | um proposed addi ng
three additional substantive categories of “alien felons,” as he
called them to the definition of aggravated felony. 139 Cong.
Rec. E749-50 (March 24, 1993) (enphasis added) (proposing to add

fel ons who have conmitted serious inmgration-related crine,



t hose who have participated in serious crimnal activities and
enterprises, and those who have comitted serious white-collar
crimes). At the sanme tine, Congressman MCol | um proposed the

i ncreased penalties for illegal reentry after deportation at
issue in this case. He proposed increasing the nmaxi mum prison
sentence from 15 years to 20 years for aggravated fel ons who re-
enter the United States. 1d. at E-750. As for “an alien
convicted of a felony other than an aggravated felony,” he
proposed increasing the maxi mum sentence to 10 years, and
extending this penalty also to “aliens convicted of three or nore
m sdeneanors.” |d. (enphasis added). Cdearly, MCollum one of
the future sponsors of the Il RIRA anendnents to the aggravated
felony definition at issue in this case, did not contenpl ate that
the aggravated felony termincludes m sdeneanors.

The next year, Congress enacted the expansions of the
aggravated felony definition previously proposed by Congressman
McCol lumto cover additional classes of “alien felons.”
Immigration and Nationality Technical Corrections Act of 1994,
Pub. L. No. 103-416, § 222(a). In that year, Congress also
enacted the increased penalties proposed by McCol lumfor illegal
reentry after deportation based on whether the prior deportation
was subsequent to a conviction for (1) an aggravated felony, (2)
a felony other than an aggravated felony, or (3) three or nore
m sdeneanors. Violent Crinme Control and Law Enforcenment Act of
1994, Pub. L. No. 103-322, 8§ 130001(b). The |anguage and
| egislative history of these amendnents show that Congress
certainly contenpl ated overlap between its use of the term

“felony” and the aggravated felony term but contain no



i ndi cation that Congress contenpl ated any overl ap between its use
of the term “mi sdeneanor” and its use of the aggravated fel ony
term

Finally, in 1996, Congress tw ce enacted anendnents to the
aggravated felony definition, including those at issue in this
case. First, AEDPA nodified sone existing categories of
aggravated felonies, and added a few new substantive categories.
See AEDPA, Pub. L. No. 104-132, § 440(e). Then, |IR RA amended

the aggravated felony definition, inter alia, to reduce the

i nprisonnent threshold for certain offenses — including crines
i nvolving violence or theft -- to fall within the definition from
“at least five years” to “at |east one year.” |IRRA Pub. L.

No. 104-208, § 321(a)(3). At the same tine, IIRIRA greatly
expanded the consequences of a crine being | abel ed an *“aggravat ed
felony.” See Point Il infra.

In light of the history of Congress’ understandi ng of the
aggravated felony termas limted to felonies, there can be
little doubt that had Congress suddenly in 1996 intended to
i ncl ude ni sdenmeanor of fenses involving violence or theft within
the aggravated felony definition, it would and coul d have
expressly said so in IIRIRA. For exanple, had this been
Congress’ intent, it could have kept the aggravated fel ony | abel
but inserted the brief phrase “whether classified as a felony or
m sdeneanor” into the already existing sentence at the end of the
aggravated felony definition, so that sentence would now read:
“The [aggravated felony] termapplies to an of fense described in

this paragraph whether in violation of Federal or State | aw and



whet her classified as a felony or nisdeneanor ....” See 8 U S.C

§ 1101(a)(43) (insert added).

Absent such | anguage, it would be nuch nore sensible and
consistent with the evidence of Congressional intent to interpret
the new one year prison termthreshold in the IIRIRA as solely
but significantly expandi ng the nunber of felony convictions that
may be deened to fall within the aggravated felony definition
i.e., by including felony convictions with prison sentences in
the one to five year range. Such an interpretation would give
effect to the “at | east one year” |anguage used by Congress
because it would include sone individuals with exact one-year
sentences — those whose underlying conviction was for a felony.
At the same tinme, such an interpretation would al so give effect
to the plain neaning of the word “felony” by interpreting the
termas applying only to of fenses that neet applicable federal
definitions of a felony. See Point Il infra.

. The majority failed to foll ow Supreme Court and Second
Circuit precedent on the controlling authority to be
accorded to the United States Sentencing Cuidelines
Comment ary
As the majority opinion correctly observes, Application Note

1in the Conmentary to the United States Sentencing Guideline

applicable in an unlawful reentry case states that " [f]el ony

of fense' neans any federal, state, or |ocal offense punishable by
i mprisonnent for a term exceeding one year." U S. Sentencing
Guidelines § 2L1.2, Conmentary Application Note 1. Neverthel ess,
the majority opinion summarily di scounts the authoritative

gui dance offered by this definition in interpreting the

“aggravated felony” termfor sentenci ng purposes, describing the



Application Note as “standing alone.” United States v. Pacheco,
slip op. at 14.

The United States Supreme Court has held that the
interpretive aids in the Coonmentary to the U S. Sentencing
Quidelines are “controlling authority” and “binding” on the
federal courts. United States v. Stinson, 508 U S. 36, 42-47
(1993); cf. United States v. Wllianms, 503 U. S. 193 (1992) (same
with respect to U S. Sentencing Guidelines policy statenents).

In Stinson, the Court specifically held "that comentary in the

Qui delines Manual that interprets or explains a guideline is

authoritative unless it violates the Constitution or a federal

statute, or is inconsistent with, or a plainly erroneous reading

of, that guideline.” 508 U . S. at 38. The Court expl ai ned:
According this nmeasure of controlling authority to the
commentary is consistent with the role the Sentencing
Ref orm Act contenpl ates for the Sentencing Conmi ssion
The Commi ssion, after all, drafts the guidelines as well
as the comentary interpreting them so we can presune
that the interpretations of the guidelines contained in
the commentary represent the npost accurate indications of
how t he Conmi ssi on deens that the guidelines should be
applied to be consistent with the Quidelines Manual as a
whol e as well as the authorizing statute.

Id. at 45.

The najority opinion’s dismssal of the Sentencing
Quidelines definition of “felony” thus violates the Suprene
Court's requirenent that sentencing courts treat the Commentary as
bi nding authority except where it woul d be prohibited by statute
or the Constitution. Here the Sentencing Quidelines definitionis
consistent with definitions of “felony” in federal |aw, see, e.g.,

18 U.S.C. 8§ 3559(a), and with legislative intent regarding the

scope of the aggravated felony term See Point | supra.
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Moreover, this Court itself just last year relied on the
Commentary Application Note 1 definition of “felony” in
interpreting the reach of the aggravated felony term See United
States v. Pornes-Garcia, 171 F.3d 142, 145 (2d Gr.)(“[Qur
interpretation of ‘aggravated felony' in the context of section
2L1.2 is inforned by the commentary acconpanyi ng that guideline,”
referring to the 2L1.2 Conmentary Application Note 1 definition
of “felony”), cert. denied, 120 S. Ct. 191 (1999).

I1l. The question presented here is of exceptional inportance
because it has far-reaching inplications for lawfully
present inmmigrants with mi sdeneanor convictions in severa
ot her contexts
The Court’s opinion has far-reaching inplications beyond the

illegal reentry sentencing context. Sone of the many ot her

signi fi cant consequences that may result fromallow ng a

m sdermeanor to be deened an “aggravated fel ony” include:

A lneligibility for asylum

Under the Court’s opinion, an individual who has cone to the
United States fleeing persecution in his or her country of
nationality may be barred from seeking asylumin this country
based on a mi sdenmeanor conviction. This is because Il R RA
provided that, for purposes of the “particularly serious crine”
bar to asylum an asylum seeker “who has been convicted of an
aggravated felony shall be considered to have been convicted of a
particularly serious crinme.” 8 U.S.C. § 1158(b)(2)(B)(l), as
anended by IIRIRA, Pub. L. No. 104-208, § 604. Thus, for
exanpl e, a Chinese dissident, an Iranian Jew, or an ethnic
Al bani an fl eeing persecution on the basis of political opinion,

religion, or nationality could be denied asylum and sent back to

11



his or her persecutors because of a nisdenmeanor shoplifting
of fense.’

B. Mandatory detention and deportation

Under the Court’s opinion, |awful permanent residents with
m sdeneanor convictions are subject to arrest, mandatory
detention, and placenent in renoval proceedings. See 8 U.S.C. 88
1226 & 1227. Once in renoval proceedings, a long-term | awf ul
permanent resident imrigrant is barred fromasking an inmgration
judge for virtually any formof relief fromrenoval if his
m sdermeanor conviction is deened an aggravated felony. See 8
US C 8 1229b(a)(3) (cancellation of renoval); 8 U S.C. §
1182(h) (waiver of inadmssibility); 8 U S C 8§ 1158(b)(2)(B)(i)
(asylum); 8 U S.C. § 1229c(a)(1l) & (b)(1)(C) (voluntary

departure).

!The potential asylumineligibility consequence of a mi sdeneanor
conviction is particularly notewrthy because such a result flies
in the face of international law. The right to seek asylumin
the United States exists in part in order to conply with United
States obligations under the 1967 United Nations Protocol

Rel ating to the Status of Refugees, to which the United States
acceded in 1968. 19 U S. T. 6223, T.1.A S. No. 6577. The
“particularly serious crinme” concept is derived fromthis and
other international human rights conventions. A key source for
interpreting such an international |aw concept is the United
Nat i ons Handbook on Procedures and Criteria for Determ ning

Ref ugee Status. See INS v. Cardoza-Fonseca, 480 U.S. 421, 439
n.22 (1987) (stating that, although the Handbook is not legally
binding on U.S. officials, it neverthel ess provides “significant
gui dance” in construing the 1967 Protocol and in giving content
to the obligations established therein). The Handbook does not
specifically define a “particularly serious crine,” but it sets a
m ni nrum standard when it defines a “serious” offense as a
“capital crine or a very grave punishable act.” If a “serious”
crime is so defined under international law, surely a
“particularly serious crinme,”including its aggravated fel ony
subset, should not be interpreted to include a mi sdeneanor

of f ense.

12



C. Permanent bar on return to the United States

The i nmense consequence of rempval fromthe United States is
a permanent one. A noncitizen convicted of an aggravated fel ony
who is renoved fromthe United States or who departs while an
order of renmoval is outstanding is permanently inadmssible to
return to the United States. See 8 U S.C. § 1182(a)(9) (A (i) &
(ii). Based on the Court’s opinion, it will not matter if the
aggravated felony conviction was only a ni sdenmeanor.

D. Additional adverse consequences for other inmgrants

The many other significant consequences of a m sdemeanor
deened an aggravated felony conviction would be the follow ng: no
hearing before an inmmgration judge in sonme cases, 8 U S.C. §
1228(b); conclusive presunption of deportability, 8 US. C §
1228(c); and ineligibility for judicial review, 8 U S.C. 8§
1252(a)(2) (0.

CONCLUSI ON

For the above reasons, amci respectfully urge this Court to
reconsi der whether Il RIRA turned the m sdeneanor offenses at
issue in this case into aggravated felonies. As Judge Cal abres
has stated: “[When Congress, in a definitional section, seens to
say that bananas are apples, we should ask whether that is really
what Congress meant .” Benjamn v. Jacobson, 172 F.3d 144,
192 (2d Gr.) (en banc) (Calabresi, J., concurring), cert.
denied, 120 S. C. 72 (1999). An exam nation of the history of
Il RERA and the aggravated felony term shows that Congress did not
intend to depart fromthe time-honored distinction between
m sdeneanors and felonies. Accordingly, consistent with

congressional intent and the U S. Sentencing Quidelines, this

13



Court should apply the termonly to offenses that neet applicable

definitions of a felony.

By:

Respectfully submtted,

AVERI CAN | MM GRATI ON LAWERS ASSN
NATI ONAL | MM GRATI ON PROJIECT
NEW YORK STATE DEFENDERS ASSN

Manuel D. Vargas (MDV 4515)

New York State Defenders Association
Crimnal Defense |Inmgration Project
P. O Box 20058

West Village Station

New Yor k, New York 10278

(212) 367-9104
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